ITEM#_ 22
DATE _02-26-19

COUNCIL ACTION FORM

SUBJECT: NEW WATER TREATMENT PLANT — CONTRACT 2: SETTLEMENT
AGREEMENT, FINAL CHANGE ORDER AND FINAL COMPLETION

BACKGROUND:

On October 14, 2014, City Council awarded a construction contract to Knutson
Construction of Minneapolis, Minnesota for the City’s new water treatment plant. The
contract called for the work to achieve “substantial completion” by May 17, 2017, and
“final completion” by August 17, 2017. The City and the contractor disagreed on whether
those contractual milestone dates were achieved, and also on how other contract terms
should be applied in order to close-out the contract.

Staff has engaged in more than a year of protracted negotiations with Knutson, including
a failed mediation session in July 2018. Most recently City staff met with senior
management from Knutson Construction (along with legal counsel for both parties) on
February 4, 2019. At that meeting the parties came to an agreement on the terms of a
settlement agreement and the steps that would be performed to close out the contract.

1) Punch List. The punch list prepared by FOX Engineering (the lead engineer on the
project) on February 1, 2019 contained six items. Here is the negotiated status of
each of those items.

a) #46 & #47 — Cracks in the polished concrete floor slab on the ground floor in the
administrative area. The City agreed to accept the condition of the cracks “as is.”
These two items were removed from the punch list.

b) #195 — Relocated unit heater near Filter #1. The unit heater has been relocated,
and the missing insulation was installed on February 8. This item is considered
‘complete.”

c) #541 — Lighting controls. For over a year, the lighting controls have not worked as
intended (occupancy sensors not responding, timers leaving lights on
continuously, exterior lights turning on during the day and shutting off at night, etc.).
After replacing some equipment and having a new technician assigned to the
project, the lighting controls have now properly functioned continuously for one
month, a condition imposed by the City before accepting them as complete. The
City is now willing to accept this item as complete.

Under this punch list item, Knutson is also required to provide IP addresses, subnet
numbers, and a color-coded floor plan for the lighting control system. Knutson
agreed to make a good faith effort to get the electrical subcontractor to provide the



2)

d)

item, but admitted that as long as they are in a separate payment dispute with the
subcontractor, they may not be able to force the subcontractor to respond in a
timely manner. Knutson was able to provide the IP addresses. It was agreed that
Knutson would make a concerted, good-faith effort to obtain the remainder of the
required information. In exchange, the City would move this item from the punch
list to the warranty list.

#636 — LEED Enhanced Commissioning checklist. There are 31 items still open
on the HVAC and electrical “issue tracking spreadsheet” used by the third-party
commissioning agent, most of which are related to the building automation system
(BAS). The original BAS sub-subcontractor has closed their local office and walked
away from the project. As a result, the mechanical subcontractor had to secure the
services of a different BAS contractor. The new BAS contractor has consistently
been on site for several weeks and is making progress in addressing the numerous
outstanding BAS issues. Because of the progress being made and the increased
responsiveness of the on-site BAS technician, the City and Knutson have agreed
to move this item from the punch list to the warranty list.

This item #636 initially included a number of documentation requirements that
Knutson was required to provide in order for the City to file for its LEED certification.
An initial submittal was made to the US Green Building Council (US GBC) in
November 2018, seeking 48 points. Forty points is the threshold that must be
achieved to become “certified.” Achieving a “certified” status is critically important,
as the City will receive roughly $6.6 million in loan forgiveness from the lowa DNR
once the facility is LEED certified. Knutson worked with the consultants to compile
additional documentation for five of the points that were initially not approved. After
the City's LEED consultant confirmed that the additional documentation was
complete and likely to achieve the necessary points, the City agreed to remove the
LEED documentation from the punch list. A resubmittal of those five LEED points
was made on February 7, 2019, with a response expected from the US GBC by
March 7. A statement is included in the settlement agreement whereby Knutson
agrees to cooperate should additional resubmittals be required.

#647 — Missing Operations and Maintenance manuals. Knutson has secured all
of the missing documents and provided them to the consultants to be incorporated
into the electronic O&M manual for the facility.

With that, all items on the punch list were complete as of February 15, 2019.

Progress on the warranty list. Starting in late December, Knutson has shown an
increased commitment to being responsive in addressing the items on the warranty
list. Over the past month, items have been removed from the warranty list at a faster
pace than new items are being added, and the list has shrunk considerably. The most
recent warranty list will be attached to the settlement agreement, with a commitment
by Knutson to be timely and responsive in addressing those items for which they are
responsible. They are not agreeing that they have responsibility for every item on the
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list, and there will be ongoing discussions between the contractor, the design team,
and the City on some items.

Final Payment to Knutson. The settlement agreement calls for a final payment of
$547,550 to be made to Knutson by March 1st. The City will retain $547,550 of the
currently unpaid balance. The parties agree that there were no liquidated damages
assessed, and that the City will not make a claim against Knutson’s performance
bond. This amount fully covers the City’s out of pocket expenses incurred as a
result of the delay in obtaining final completion, and provides compensation
towards expenses that are more difficult to quantify, such as lost productivity.

Substantial Completion. The City resisted Knutson’s continued requests to have
the dates of the various Partial Substantial Completion certificates changed to a date
that differs from what was actually certified by the consulting engineers. In particular,
Knutson wanted the Full Substantial Completion certificate date changed from May
23, 2018 to July 27, 2017 in order to trigger an earlier start date to the project’s
warranty. With the resolution of the warranty period (described below), this issue went
away and the previously issued certificates can remain unaltered.

Final Completion. The parties agreed that the Final Completion date for the project
will be March 1, 2019. The consultants have submitted a signed Certificate of Final
Completion that reflects that date.

Warranty Period. It proved to be easier to simply agree on a warranty end date rather
than argue over when substantial completion was achieved and the warranty started.
That way, there was no pressing reason for Knutson to want the substantial
completion certificates to be revised. As a part of the negotiated settlement, the parties
agreed that the end date of the two-year warranty will be on December 31, 2019.

Electrical Subcontractor’'s Claim for Nonpayment. Schammel Electric, the
electrical subcontractor on the project, has filed notice with the City and with Knutson
that they have an unpaid claim in the amount of $674,541.60 for work on the project.
Under lowa Code Section 573, the City is required to withhold 200% of the amount of
the claim by the subcontractor from the final release of retainage to the general
contractor. Alternatively, the general contractor can provide a discharge bond equal
to 200% of the amount of the claim to protect both the City and the subcontractor.
Knutson has provided a discharge bond in the amount of 200% of Schammel’s claim
for unpaid work: $1,349,083.20.

Final Change Order. A final change order has been prepared by the consultant and
signed by Knutson that certifies the final dollar amount of the contract, the date of final
completion, and the conclusion of the warranty date. A copy of the change order is
included in the attached Settlement Agreement as Exhibit B.



Staff believes it is now appropriate for Council to: approve the Settlement Agreement;
approve Change Order #26 that adjusts the final dollar amount and the start of the
warranty period; and, accept the project as complete.

ALTERNATIVES:

1. Take the following three actions on the Water Treatment Plant — Contract 2.
a. Approve the Settlement Agreement signed by Knutson Construction
b. Approve Change Order #26, (Exhibit B in the Settlement Agreement), thereby
deducting $547,550 from the contract amount and adjusting the warranty end date
to December 31, 2019
c. Accept the project as complete

2. Direct staff to attempt to negotiate alternative terms or conditions.

3. Take no action at this time.

CITY MANAGER’S RECOMMENDED ACTION:

Staff has negotiated with the general contractor on the project for over a year, going so
far as to retain outside counsel with specific experience in construction contract law.
Earlier this month staff was able to reach a settlement agreement with Knutson
Construction that resolved the outstanding issues to both parties’ satisfaction. The
settlement fully covers the City’s direct out-of-pocket expenses, and provides
compensation for a measure of intangible damages such as lost productivity of
staff. The settlement preserves a reasonable warranty period, and fulfills the City’s
obligations to a subcontractor who has filed a claim for non-payment.

Therefore, it is the recommendation of the City Manager that the City Council adopt
Alternative No. 1 as described above.

Attachment A — Settlement Agreement and Release, with Exhibits
Attachment B — Engineer’s Statement of Completion



SETTLEMENT AGREEMENT
AND RELEASE

THIS SETTLEMENT AGREEMENT AND RELEASE (this “Settlement Agreement”) is

- made to be effective on February 13, 2019 and is entered into by and between the City of Ames,

Iowa ("Ames"), and Knutson Construction Services, Inc. ("Knutson") (collectively “the Parties™).
Recitals

The recitals, below, are true and correct and are material terms of this Settlement
Agreement, and the Recitals are incorporated into and are part of the Settlement Agreement.

WHEREAS, on October 14, 2014, Ames, as owner, and Knutson, as contractor, entered
into a construction contract ("the Contract") for the Water Treatment Plant - Contract 2,
Treatment Facilities ("the Project™),

WHEREAS, disputes arose between Ames and Knutson during and after the Project's
construction, resulting in Knutson having a $1,095,100.00 Contract Balance, Ames withholding
that payment from Knutson, and both Parties asserting claims against each other.

WHEREAS, the Parties conducted face-to-face negotiations throughout the fall of 2017
and through May 2018 to try to resolve their differences, and the Parties completed a mediation in
Ames, Towa, at City Hall on July 2, 2018 with the next Contract dispute resolution procedure to
be for the Parties to commence suit,

WHEREAS, a final settlement meeting occurred in Ames, Iowa, at the Project on
Monday, February 4, 2019, and in order to avoid the uncertainties, costs, distractions, and delays
of litigation, the Parties have reached an agreement and compromise to fully settle and release all
claims made by and between them in order to close out the Ames/Knutson Contract and avoid a
protracted lawsuit, and the Parties wish to reduce the terms of their agreement and compromise to

writing herein.




NOW, THEREFORE, for mutual consideration as described herein, the Parties hereto
agree as follows:

1. Settlement Closing. The Parties agree that time is of the essence. The Parties

agree that they will complete the following actions under this Settlement Agreement on or before
March 1, 2019: executing and delivering all Settlement Documents, including the Settlement
Agreement, the Contract Revision, the Discharge Bond, and the Ames Letter described below on
Ames' letterhead. The Parties agree that Ames will deliver the Settlement Payment to Knutson
pursuant to Paragraph 3 of this Seitlement Agreement. The Parties further agree to take all
supplementary actions, including signing and delivering additional documents, to effectuate the

intent of this Seftlement Agreement, even if those actions occur after March 1, 2019,

2. Mutual Release. Except for the obligations and exceptions specifically stated in
this Settlement Agreement, each Party (for itself and its respective officers, directors, owners,
officials, councils, boards, departments, shareholders, employees, agents, insurers, sureties,
successors, and assigns) hereby releases, acquits, and forever discharges the other Party {(and its
respective officers, directors, owners, officials, councils, boards, departments, shareholders,
employees, agents, insurers, sureties, successors, and assigns) from any and all manner of actions,
suits, claims, counterclaims, demands, causes of action, debts, promises, damages, costs, and
liquidated damages related to or arising out of the Project and/or the Ames/Knutson Contract,
which are known or reasonably should have been known by the releasing Party as of the date of
this Settlement Agreement, except:

a. Ames specifically retains all rights against Knutson under all warranties set
forth in the Ames/Knutson Contract, including the correction period set forth in Paragraph

15.08 of the Ames/Knutson Contract. The Parties agree that the two-year correction period




under Paragraph 15.08 of the Ames/Knutson Contract began on December 31, 2017, and

concludes on December 31, 2019.

b. Knutson specifically retains its rights to pursue the assigned claims, as
set forth in Section 10 of this Settlement Agreement. The Patties agree that the two-
year correction period under Paragraph 15.08 of the Ames/Knutson Contract began

on December 31, 2017, and concludes on December 31, 2019.

3. Payment. Ames agrees {o pay $547,550.00 (Five Hundred Forty-Seven Thousand
Five Hundred Fifty Dollars and Zero Cents) {"the Setilement Payment") of the $1,095,100.00
balance under the Contract to Knutson on or before March 1, 2019,

4. Punch List and Warranty List. Knutson agrees to address the remaining work

items described on a Punch List and Warranty List prepared by Fox Engineering dated
February 1, 2019. Knutson shall make a good faith effort to complete items 195, 541, 636, and
647 on the Punch List. The City withdraws items 46 and 47 from the Punch List. Knutson has
completed items on the Punch List and Warranty List dated February 1, 2019 but those lists have
not been updated as of the date Knutson signed this Settlement Agreement. The Parties agree that
all items on the Punch List are moved to the Warranty List. The Parties agree that Knutson
reserves all rights related to each item on the Warranty List and Knutson does not agree that it has
responsibility to address any item by virtue of the fact that it is listed by the City on the Warranty
List. The most recent Punch List and Warranty List are dated February 1, 2019, and are attached
hereto as Exhibit A.

5. Contract Revision. The Parties agree to sign a Contract Revision to deduct

$547,550.00 from Knutson's $1,095,100.00 Contract Balance. The Contract Revision will state;




"The City of Ames and Knutson Construction negotiated this Contract Revision to amicably close
out the Parties' Contract. The City and Knutson have agreed to close out the Parties’ Contract for
the Project for a final payment by Ames to Knutson of $547,550.00 pursuant to the terms of the
Settlement Agreement and Release. The Parties have resolved all claims, known and reasonably
should have known, by and against each other and all complaints and claims related to delays in
construction or incomplete work caused by any contractor, subcontractor or sub-subcontractor on
the project, as specified in the Settlement Agreement and Release. The Parties have agreed to a
$547,550.00 deductive Contract Revision to resolve all of Ames' claims, offsets, and damages,
except as set forth in the Settlement Agreement and Release. The City of Ames and Knutson
agree that no liquidated damages have been assessed nor shall be assessed in connection with the
Project. Warranty/correction period begins December 31, 2017 and will conclude on December
31, 2019." The Contract Revision will be signed by the Parties on or before March 1, 2019, and

will be in the form attached hereto as Exhibit B.

6. Certificate of Substantial Completion. The Parties agree that the entire Project
(all phases) was substantially completed by Knutson on May 23, 2018. However, the Parties
agree that the two-year correction period set forth in Paragraph 15.08 of the Knutson/City
Contract started on December 31, 2017. The Parties agree that this Settlement Agreement
supersedes any reference to warranty start or end dates contained in previously issued Substantial

Completion Certificates and this Settlement Agreement is intended to close out the

Ames/Knutson Contract.
7. Knutson's Performance Bond, Ames agrees that no claims will be made on

Knutson’s performance bond for the Project, which bond is hereby released and discharged.

8. Letter from Ames. Ames will deliver to Knutson a letter on Ames' letterhead




signed by John Dunn, P.E. addressed to Dave Bastyr of Knutson, in the form attached as
Exhibit C.

9. Cooperation, With respect to any future dispute resolution process, arbitration, or
litigation between Knutson and Knutson's electrical subcontractor or between Knutson and any
other subcontractor or supplier of any tier on the Project, Ames agrees, subject to availability of
Ames Staff and in view of the priority of providing services and fulfilling obligations to the City
of Ames, to provide in good faith and with reasonable efforts:

a. Producing documents, including Electronically Stored Information ("ESI"),
without requiring a subpoena. Knutson agrees to make payment to Ames in the amount of

Ames’ out of pocket cost for producing such documents. Ames shall provide up to four

hours of engineering time at no charge for purposes of producing documents or meeting

with counsel of Knutson’s choice about providing testimony, but once the total of four
hours of engineering time is used, than any additional time shall be charged at normal
hourly rates of $65.00 to $100.00 for engineer’s tine depending on the person involved in

providing service related to litigation or other requests from Knutson.

10. Assignment. Ames assigns its claims for delays and actual damages to Knutson
and consents to Knutson pursuing all such claims against third parties, including subcontractors
and suppliers of any tier, in any manner that Knutson determines is int its best interest. Knutson
shall prosecute any assigned claims in its own name, as the assignee of Ames’ claims and not in
Ames’ name. For purposes of this Settlement Agreement, the assignment of Ames' claims and
damages to Knutson occurred first, and after the assignment occurred, then Ames released its
remaining claims against Knutson thereafier. For the avoidance of doubt, this Settlement

Agreement is not intended to have any effect, preclusive or otherwise, on Knutson's ability to




prosecute the assigned claims.

11. Warranties. This Settlement Agreement does not affect Knutson's two year
Contract warranty or manufacturer warranties for building materials or equipment supplied by
Knutson or its subcontractors/suppliers which are incorporated into the Project, or any other
warranties set forth in the Ames/Knutson Contract, including the correction period set forth in
Paragraph 15.08 of the Ames/Knutson Contract. The warranties stand on their own terms.
Knutson's two year Contract warranty started on December 31, 2017 and concludes on December
31, 2019. Warranty claims shall be made pursuant to the terms of the Ames/Knutson Contract.
This Settlement Agreement does not affect the warranty items that are currently on the Warranty

List dated February 1, 2019, which list is attached to this agreement as Exhibit A.

12. Change Oider Requests. The parties agree that no additional or pending change
orders or change proposal requests will be recognized, processed, or approved, and that no
additional credits or deductions will be recognized or credited to either party.

13,  LEED Cooperation. Knutson agrees to promptly and fully cooperate with Ames

to provide necessary documentation that may be required by the US Green Building Council or
any other entity for LEED certification,

14.  Chapter 573 Claims. Knutson agrees to sign and deliver to the Ames a Discharge

Bond in the form attached hereto as Exhibit D on or before March 1, 2019. Knutson shall file
with the City of Ames a surety bond for $1,349,083.20, which is double the amount of the claim
of Schammel Electric as stated in the letter of Schammel Electric Inc. dated November 13, 2018,
conditioned to pay any final judgment rendered for the claim so filed, as a condition of this
agreement and the payment of funds pursuant to this Settlement Agreement.

15. Non-Admissions. The Parties wish to avoid the distractions, expenses, and delays




of litigation and wish to buy their peace. Nothing in this Settlement Agreement or the Settlement
Documents shall be construed as an admission by either party. This Settlement Agreement is a
product of good faith negotiations by both Parties and is entered into to close out the
Ames/Knutson Contract. This Settlement Agreement, the delivery of the Settiement Payment, and
any Settlement Documents shall not be construed as an admission of wrongdoing or liability, The
Parties expressly deny liability to each other for all issues, claims, and damages related to the
Contract and the Project.

16. Consent and Advice of Counsel. The Parties each represent that they have been

represented by independent legal counsel, or that they have had the opportunity to retain
independent legal counsel, that they have read the terms of this Settlement Agreement and that the
terms of this Settlement Agreement have been completely read and explained to them by their
attorney, or if they did not have an attorney, that those terms are fully understood, and voluntarily
accepted by them. The Parties further affirmatively represent that they have voluntarily entered
into this Settlement Agreement and that there are no representations made by any party or their
attorneys, agents or other representatives which are not expressly set forth in this Settlement
Agreement,

17.  Miscellancous Provisions.

a. Amendments _and Alterations. Amendments and alterations to this
Settlement Agreement shall be in writing and signed by both Knutson and Ames.

b. Entire Agreement. The foregoing constitutes the entire agreement between

the Parties. All prior settlement discussions are superseded. No modification of any of the
terms or conditions contained herein may be made except by subsequent written

documents signed by both of the Parties,




c. Severability, If one provision of this Settlement Agreement is held invalid,
then the Parties agree that the remaining portions of the Settlement Agreement are valid
and enforceable and the invalidity or unenforceability of one provision shall not affect any
other provision of this Settlement Agreement.

d. Binding Effect. Assignment. This Settlement Agreement is binding upon

and inures to the benefit of the Parties, and their successors and assigns.

e. Waiver. No waiver of any term or provision of this Settlement Agreement

shall be effective unless set forth in any written documents signed by the party charged
thereby and the waiver shall be limited to the circumstances or events specifically referred
to in the written waiver or document. It shall not be deemed a waiver of any other term or
provision of this Settlement Agreement of the same circumstance or event upon any
recurrence thereof.

f Governing_Law. This Settlement Agreement, and other documents taken

hereunder, shall be governed by and construed in accordance with the laws of the State of
Iowa. Any actions regarding any dispute or any other matter regarding or arising out of
this Settlement Agreement shall be venued in Iowa. In the event of any dispute arising out
of this Settlement Agreement, the prevailing party shall be entitled to recover its
reasonable attorney fees and costs.

g. Authority. The persons signing this Settlement Agreement have the
authority to bind Ames and Knutson, and this representation survives execution of this
Settlement Agreement. Ames represents that all government approvals were obtained

before signing the Seftlement Agreement.

h. No Single Drafter. The Parties agree that there is no single drafter of this




Settlement Agreement and the Settlement Documents. The Parties agree that they both
participated in the drafting of the Settlement Agreement and Settlement Documents and
they retained legal counsel to draft, review, and approve the Settlement Agreement and
Settlement Documents. The Settlement Agreement and Settlement Documents shall be
construed according to their plain language and shall not be interpreted for or against
either party.
i Headings. The headings in this Settlement Agreement are for convenience

purposes only and do constitute substantive terms of this Settlement Agreement.

IN WITNESS WHEREOF, this Settlement Agreement is entered into as of the date set

forth above.
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CITY OF AMES, IOWA

By:

Its:

Dated:

KNUTSON CONSTRUCTION
SERVICES, INC.
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EJCDC= | Exhibit B

ENGINFERS JOINT GONTRACT
DUCUKENTS COMMITTEE

Change Order No. 26

Date of Issuance: February 13, 2019 Effective Date: February 13, 2019
Owner: City of Ames Owner's Contract No.:  2014-120
Contractor: Knutson Construction Contractor’s Project No.: 5320

Engineer: FOX Engineering Engineer's Project No.:  3338-12A
Project: Ames Water Treatment Plant - Contract 2 Contract Name: Contract 2

The Contract is modified as follows upon execution of this Change Order: '

Description:
Final Contract Revision per City of Ames and Knutson Construction Settlement Agreement dated

February 13, 2009
Deduct $547,550.00

The City of Ames and Knutson Gonstruction negotiated this Contract Revision to amicably close out the Parties’
contract. Ames and Knutson have agreed to close out the Parties’ Contract for the Project for a final payment by
Ames to Knutson of $547,550.00, pursuant to the terms of the Settlement Agreement and Release. The Parties

have resolved all claims, known and reasonably should have known, by and against each other and all

complaints and claims related to delays in construction or incomplete work caused by any contractor,
subcontractor or sub-subcontractor on the Project, as specified in the Settlement Agreement and Release. The
Parties have agreed to a $547,550.00 deductive Contract Revislon to resolve all of Ames' claims, offsets, and
damages, except as set forth in the Settlement Agreement and Release. The City of Ames and Knutson
Construction agree that no liquidated damages have been assessed nor shall be assessed in connection with
the Project. Warranty / Correction Period begins December 31, 2017, and will conclude on December 31, 2019,

CHANGE IN CONTRACT PRICE CHANGE IN CONTRACT THVIES
[note changes in Milestones if applicable]
Original Contract Price: Original Contract Times:
Substantial Completion: May 17,2017
$.52,497.000.00 Ready for Final Payment: August 17, 2017
days or dates
[Increase] [Peerease] from previously approved Change [increase] [Decrease] from previously approved Change
Orders No._01 toNo.25 : OrdersNo. _01  toNo. 25 :
Substantial Completion: 0 days
$1,214,111.00 Ready for Final Payment: 0 days
days
Contract Price prior to this Change Order: Contract Times prior to this Change Order:
Substantial Completion: May 17, 2017
$.53,711,111.00 Ready for Final Payment: August 17, 2017
days or dates
[Hrerease] [Decrease] of this Change Order: [Increase] [Decrease} of this Change Order:
Substantial Completion:
$ 547,550.00 Ready for Final Payment: March 1, 2019
_ days or dates
Contract Price incorporating this Change Order; | Contract Times with all approved Change Orders:
Substantiat Compietion:
$ 53,163,561.00 Ready for Final Payment: March 1, 2019
days or dates

EICDC"® C-941, Change Order.
Prepared and published 2013 by the Engineers loint Contract Documents Committea.
Pagelof 2




EJCDC= Exhibit B
ENGINEERS JOINT CONTRACT
DOCUMENTS COMMITTEE

RECOMMENDED: ACCEPTED: AGCEPTAD:
By: W By: By: ke—’*‘hs SE @}L!&
Engineer (if required) Owner (Authotized Signature) Contractor (Authorized Yignature)
Title: _/Zvj e ag ¢ Title Title Evy
Date: 7,,}2,; /17 % Date Date _gl/ d0(Q0Y
Approved by Funding Agency (if

applicable)

By: Date:
Title:

EJCDC® C-941, Change Order.
Prepared and published 2013 by the Engineers Joint Contract Documents Committee.
Page2of 2




EXHIBIT C

., cmes

. WATER & POLLUTION CONTROL

February 26, 2019

Dave Bastyr, Executive Vice President
Knutson Construction

7515 Wayzata Boulevard
Minneapolis, MN 55426

RE: AMES WATER TREATMENT PLANT CONTRACT 2 CLOSE-OUT

This letter is written confirmation that the above referenced contract has been closed.

The facility began producing water on or about July 27, 2017. Substantial and Final Completion were
thereafter achieved. The project was accepted as complete by the Ames City Council at its February
26, 2019 meeting

Knutson’s two-year contractual warranty started on December 31, 2017 and will conclude on
December 31, 2019. '

Final payment to be made by Ames to Knutson will be $547,550 on or before March 1, 2019, subject
to the terms and conditions of the Settlement Agreement and Release, made effective on February
26, 2019.

116’ g L@cﬁ )

ohn R. Dunn, PE, MBA
Director
Ames Water and Pollution Control

Water and Pollution Control Department 515.239,5160 main 1800 E. 413" Street, P.0. Box 811
515.239.5496 fax Ames, |A 50010

www,CityofAmes,org/Water



BOND NUMBER: 107001584

KNOW ALL MEN BY THESE PRESENTS, That we, Knutson Construction Services, Inc., as Principal
and Travelers Casualty and Surety Company of America as Surety, are held and firmly bound unto
The 'Cily of Ames, State of lowd, as Obligee in the sum of One Million Three Hundred Forty Nine
Thousand Eighty Three and 20/100 Dollars ($1.349,083.20), lawful money of the United States to be
paid to said Obligee his heirs, legal representatives or assigns, for which payment well and truly to be
made we jointly and severally bind ourselves and each of our helrs, legal representatives and assigns
firmly by these presents.

WHEREAS, Schammel Electric, Inc. filed a claim for the sum of Six Hundred Seventy Four
Thousand Five Hundred Forty One and 60/100 Dollars ($674,541.60), against the Principal for work

performed for the Ames Water Treatment Plant — Contract 2, Treatment Facllities, and

WHEREAS, said claim purports to have been made as prescribed in accordance with lowa
Code Section 573.16, against the above described public property for labor and/or materials
furnished to said Principal for the construction of the aforementioned property, and

WHEREAS, in accordance with lowa Code 573.16 this surety bond is provided in double the
amount of the claim,

NOW, THEREFORE, the condition of this obligation is such that, if the above bounden Principal
shall well and truly pay any and all judgments which may be rendered for the claims so filed in favor
of the aforesaid claimant, his successors or assigns, in any action or proceeding to enforce said
claim, then this obligation shall be void, otherwise to remain in full force and effect.

IN WITNESS WHEREOF, the Principal and Surety have hereunto set their hands and seals this 19th
day of February, 2019.

Knutson Construction Services, Inc.
o N D) Aot

Travelers Casually dnd Surety Company of America

o UL D)

Kelly’Nicole Bruggeman, Y, Attorney-in-Fact




Corporate Acknowledgment

STATE OF N 1' oot )

)ss
COUNTYOF L\ ANy /Jl o )
OngB dayof Fédbruary , 2019 , before me personally appeared
Mt’/ M—(uf To,me known, who being by me

duly sworn, did say that _he Is the E, ggAA+1 Ve \l(ce Y s ('o[C/\-f_' of the
Knutson Construction Services, Inc.””" [

corporation described in and which executed the foregoing instrument; that __he knows the seal of said
corporation; that the seal Is affixed to said instrument is such corporate seal; that it was so affixed by order
of the Board of Directors of said corporation; and that _h igned histher name thereto by like order,

e

STEPHANIE RENEE RIACH 7

B Notary Public-MI Oy s
Oy cmry PU wﬂﬂgﬁf’ggu [/ Notaly Public Signature

(Notary Seal)

Acknowledgment of Corporate Surety

STATE OF Minnesota )
) ss
COUNTY OF Hennepin )
Onthis  1st dayof February ,2019 | before me appeared
Michelle Halter , to be known,

who being by me duly sworn did say that (s)he is the aforesaid Attorey-in-Fact of the
Travelers Casualty and Surety Company of America

a corporation; that the seal affixed to the foregoing instrument is the corporate seal of said corporation, and
that said instrument was signed and sealed on behalf of said corporation by the aforesaid officer, by
authority of its Board of Directors; and the aforesaid officer acknowledged said instrument to be the free act
and deed of said corporation.

1 1

""" Notary Public Signature”
(Notary Seal)

4\ KELLY NICOLE BRUGGEMAN
; | NOTARY PUBLIC - MINNESOTA
R Commission Number: 31076678
“t:mx:t MyCummlssron Expires January 31, 2021




Travelers Casualty and Surety Company of America
Travelers Casualty and Surety Company

AT
TRAVELE RS J St. Paul Fire and Marine Insurance Company

POWER OF ATTORNEY
KNOW ALL MEN BY THESE PRESENTS: That Travelers Casualty and Surety Company of America, Travelers Casualty and Surety Company, and St.
Paul Fire and Marine Insurance Company are corporations duly organized under the laws of the State of Connecticut (herein collectively called the
"Companles"), and that the Companies do hereby make, constitute and appoint Michelle Halter of Minneapolis, Minnesota, their true and lawful
Attorney-in-Fact to sign, execute, seal and acknowledge any and all bonds, recognizances, conditional undertakings and other writings obligatory In
the nature thereof on behalf of the Companies in their business of guaranteeing the fldelity of persons, guaranteeing the performance of
contracls and executing or guaranteeing bonds and undertakings required or permitted in any aclions or proceedings allowead by law.

IN WITNESS WHEREOF, the Companies have caused this instrument to be signed, and their corporate seals to be hereto affixed, this 3rd day of February, -
2017, ’

State of Connecticut o Sz 4
By: (e
City of Hartford ss. Robert L. Raney, Sefilor Vice President

On this the 3rd day of February, 2017, before me personally appeared Robert L. Raney, who acknowledged himself to be the Senior Vice President of
Travelers Casualty and Surely Company of America, Travelers Casualty and Surety Company, and St. Paul Fire and Marine Insurance Company, and
that he, as such, being authorized so to do, executed the foregoing instrument for the purposes therein contained by signing on behalf of the corporations
by himself as a duly authorized officer. '

In Witness Whereof, | hereunto set my hand and official seal.
Wove ¢ Adhtaudy

My Commission expires the 30th day of June, 2021
Marie C. Tetreault, Notary Public

This Power of Attorney is granted under and by the authority of the following resolutions adopted by the Boards of Directors of Travelers Casualty and
Surety Company of America, Travelers Casually and Surety Company, and St. Paul Fire and Marine Insurance Company, which resolutions are now in
full force and effect, reading as follows: =

RESOLVED, that the Chairman, the President, any Vice Chalrman, any Execulive Vice President, any Senior Vice President, any Vice President, any
Second Vice President, the Treasurer, any Assistant Treasurer, the Corporate Secretary or any Assislant Secretary may appoint Attornays-In-Fact and
Agents to act for and on behalf of the Company and may give such appointee such authority as his or her certificate of authority may prescribe to sign with
the Company's name and seal with the Company's seal bonds, recognizances, contracts of indemnity, and other writings obligatory in the nature of a
bond, recognizance, or conditional undertaking, and any of said officers or the Board of Directors at any time may remove any such appointee and revoke
the power given him or her; and it is

FURTHER RESOLVED, that the Chairman, the President, any Vice Chairman, any Executive Vice President, any Senior Vice President or any Vice
President may delegate all or any part of the foregoing authority to one or more officers or employees of this Company, provided that each such delegation
Is in writing and a copy thereof is filed in the office of the Secretary, and it is

FURTHER RESOLVED, that any bond, recognizance, contract of indemnity, or writing obligatory in the nature of a bond, recognizance, or conditional
undertaking shall be valid and binding upon the Company when (a) signed by the President, any Vice Chairman, any Executive Vice President, any Senior
Vice Presldent or any Vice President, any Second Vice President, the Treasurer, any Assistant Treasurer, the Corporate Secretary or any Assistant
Secretary and duly altested and sealed with the Company's seal by a Secretary or Assistant Secretary; or (b} duly executed (under seal, if required) by
one or more Attorneys-in-Fact and Agents pursuant to the power prescribed in his or her certificate or their certificates of authority or by one or more
Company officers pursuant to a written delegation of authority; and it is

FURTHER RESOLVED, that the signature of each of the following officers: President, any Executive Vice President, any Senlor Vice President, any Vice
President, any Assistant Vice President, any Secretary, any Assistant Secretary, and the seal of the Company may be affixed by facsimile to any Power
of Attorney or to any certificate relaling thereto appointing Resident Vice Presidents, Resident Assistant Secretaries or Attorneys-in-Fact for purposes only
of executing and attesting bonds and undertakings and other writings obligatory in the nature thereof, and any such Power of Attorney or cerificate bearing
such facsimile signature or facsimile seal shall be valid and binding upon the Company and any such power so executed and certified by such facsimile
signature and facsimile seal shall be valid and binding on the Company in the fulure with respect to any bond or understanding to which it is attached.

I, Kevin E. Hughes, the undersigned, Assistant Secretary of Travelers Casualty and Surety Company of America, Travelers Casualty and Surety
Company, and St. Paul Fire and Marine Insurance Company, do hereby certify that the above and foregoing is a true and correct copy of the Power of
Attorney executed by sald Companies, which remains in full force and effect.

Dated this 1st day of February s 2019

b ow & flipor

¢ Kevin E. Hughes, Assistant Secretary

To verily the authenticity of tiis Power of Attorney, please call us at 1-800-421-3880.
Please refer to the above-named Attorney-iii-Fact and the details of the bond to which the power is attached.



Engineer’s Statement of Completion

Project: Ames Water Treatment Plant - Contract 2 Date of Award: October 28, 2014
Owner: City of Ames Owner's Contract No.: 2014-120
Engineer: FOX Engineering Engineer's Project No.: 3338-12A

Contractor: Knutson Construction

I hereby state that the construction of the Ames Water Treatment Plant — Contract 2, Ames,
Iowa project by a Contract dated October 28, 2014 has been satisfactorily completed in general
compliance with the terms, conditions, and stipulations of said Contract.

The work was completed on February 15, 2019. The Contract completion date is March 1, 2019.

I further state that the total amount due to the Contractor for the fulfillment of said Contract is
$53,163,561.00 including Change Orders 1-26.

The Contractor has been paid $52,616,011.00 as of Pay Application No. 37.

The remaining balance of the total amount due to the Contractor (work and remaining retainage of
$547,550.00 per Contractor’s Application for Payment No. 38) shall then be paid on or before March 1,
2019 following formal acceptance of the construction by the City of Ames City Council in accordance
with the settlement agreement.

Signed: Accepted by:

FOX Engineering Associates Owner:

By: MM.,V 7 Resolution:

Iowa Registration No.: 15259 Date:

Date: February 18, 2019 Signed:

FOX PN: 3338-12A Title:
Attest:

Distribution:

Engineer

Contractor

Owner

IDNR
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