ITEM # 28
DATE: 10-14-14

COUNCIL ACTION FORM

SUBJECT: SITE PLAN AMENDMENT TO DEERY BROTHERS DEVELOPMENT
AGREEMENT

BACKGROUND:

On October 23, 2012, the City of Ames approved a development agreement and
Urban Revitalization Plan for approximately 23.5 acres on SE 16™ Street in support
of the construction of the Deery Brothers automobile dealership. (A location map is
included in Attachment 1.) The urban revitalization area includes a 6.37 acre Lot 1
for the Deery Brothers automotive dealership, Lots 2 and 3 for future commercial
development (2.77 & 3.34 acres, respectively), and an 11.10 acre Outlot A
encompassing the floodway portion of the site. The adopted Urban Revitalization
Plan included six qualifying criteria (Attachment 2) and the site plan for development
of the site. A project must conform to the requirements of the Urban Revitalization
Plan to receive tax abatement.

The City also entered into a Development Agreement with the legal entity known as
Deery, Deery and Deery, LLC, herein referred to as “Deery.” The development
agreement included provisions in addition to the requirements of the Urban
Revitalization Plan. Notably, it included a requirement that all of the
improvements shown in Exhibit “C” of development agreement are to be
completed within two years of approval of the agreement, i.e. October 23, 2014.
These improvements include the buildings, grading, landscaping, parking,
borrow pit, and channel straightening.

The applicant has opened the Deery Brothers automotive dealership while
continuing to work on overall site improvements. The required Skunk River channel
straightening work is underway at this time. The applicant believes they will complete
the required improvements, including the seeding, by the October 23, 2014 deadline
of the development agreement.

City staff has met with representatives of Deery to review the Development
Agreement requirements and ensure compliance with the approved site plan. During
those discussions, Deery indicated that the “borrow pit” on the west outlot was
not excavated as initially approved. It is about 8-10 feet shallower than
originally presented to the City Council. While the borrow pit still meets the
site’s stormwater management requirements, it does not have the original
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estimated water storage capacity. The applicant explains that the projected
amount of borrow from the pit to fill other parts of the site was overestimated
and not necessary to be fully excavated to meet their interests. Staff identified
this as a potentially significant change from the approved site plan and, in order to
ensure that the Deery remains eligible for the abatement, the applicant is asking that
the City Council approve a new Exhibit “C” to the Development Agreement reflecting
the constructed improvements of the site.

An additional change is to the landscape plan for a required wetland mitigation
imposed by the Army Corps of Engineers to allow for the channel straightening. As
part of the Corps permit, Deery must provide approximately 0.75 acres of forest
wetlands adjacent to the Skunk River that were previously identified as prairie
plantings.

Since the discovery of the change in depth of the borrow pit and the wetland
mitigation requirements, the applicant has identified other minor features of the site
improvements that have changed. Some of the minor differences between the
approved site plan and the as-built drawings include, the applicant has provided a
full list, which is included in Attachment 3:

1. The building is about 700 square feet smaller in area than originally approved
(now 23,611 square feet).

Parking islands were changed, but still meet zoning requirements.
Landscaping was changed, but still meets zoning requirements

Outdoor storage area dimensions have been changed.

Dumpster is now outside and properly screened rather than inside the
building.

abkrwn

The enumerated changes are minor and do not affect zoning standards or the
terms of the development agreement. These changes would not have been
brought to the City Council for their consideration as they are “field changes”
that most larger development projects experience and do not affect the
performance measures of the development agreement.

If Council agrees to the Exhibit “C” changes described above, a corresponding
amendment to the urban revitalization plan of Deery site plan Attachment A will
follow at a later date as a noticed public hearing. This is necessary as both the
development agreement and the Urban Revitalization Plan have the same exhibits.-



The proposed change to the exhibits of the Development Agreement does not
change the performance standards for flood mitigation required by the Urban
Revitalization Plan. The applicant will still need to demonstrate compliance
with the qualifying criteria to be eligible for tax abatement even with the
proposed changes to the site improvements. Conformance to the Urban
Revitalization Plan will be determined at the time Deery requests tax
abatement in February of 2015.

In 2012, Deery provided the analysis that the entire project (e.g. channel
straightening, borrow-pit excavation, and the import of fill to build the site) resulted in
“‘No-Rise” to the water surface level of a 100-year flood event and that the water
surface level of a 100-year flood event fell 0.05 feet with the channel straightening.
Within this analysis the borrow pit depth was very nearly the same elevation as the
Skunk River surface water elevation and likely had minimal effect on the flood
mitigation as a result of the water levels of the river. Staff believes that further
review of the as-built drawings will be needed and potentially Deery will need to
provide another hydraulic analysis to certify a “No-Rise” demonstrating that that the
channel straightening will “mitigate flooding” as originally intended. A determination
of compliance to the No Rise expectation will be made by the City Council in
February 2015 prior to granting tax abatement.

ALTERNATIVES:

1. City Council can approve the resolution amending the development agreement
by substituting a new Exhibit C and adding a list of changes as Exhibit D.

This option will allow for Deery to meet the performance requirement of
completing site improvements by October 23, 2014. A subsequent formal
determination of conformance to all requirements of the urban revitalization plan
will occur in February of 2015. This option will also require the City Council to
amend the Urban Revitalization Plan at a later date to include the revised exhibits
after the required notices have been published.

2. City Council can choose not to amend the development agreement in regards to
the major change of the borrow pit excavation.

This option will require Deery to complete the excavation of the borrow pit to the
approved depth by October 23 in order to remain eligible for the tax abatement.



MANAGER’S RECOMMENDED ACTION:

City Council balanced multiple interests of commercial development and flood
mitigation in 2012 when creating the S.E 16™ Street Urban Revitalization Area. This
was done in support of prior City investment in paving and improving S.E 16" street
and to account for additional development costs of creating developable sites
fronting on S.E 16" Street. Additionally, Council required that there be a benefit from
development related to mitigation of potential flooding impacts from a 100-year flood.

At the time that the City Council approved the urban revitalization plan in 2012,
Deery had supplied an analysis that the excavation, fill, and channel straightening
would result in no rise to the water surface level of a 100-year flood event. Further,
the analysis indicated that the water surface level of a 100-year flood would drop by
0.05 feet. That analysis was based on the Exhibit “C” site improvements, which
included the channel straightening, fill to elevate the building and parking lot,
and the capacity of the borrow pit.

The applicant contends that the change in storage capacity of the borrow pit will
have a de minis effect on the project’s ability to mitigate flooding. The borrow pit is
located in the floodway, it would be filled with water quickly in both its original form
and depth and at the proposed depth. The applicant further maintains that the
channel straightening work provides the required flood mitigation benefit of the
project.

If the City Council approves the amendment to the development agreement by
substituting a new Exhibit “C,” Deery must still meet the qualifying criteria to
obtain the tax abatement. Proof of this compliance must be provided to the
City prior to making a final decision on tax abatement.

Therefore, it is the recommendation of the City Manager that the City Council accept
Alternative #1, thereby amending the development agreement with Deery.

The requested action is only to amend the Development Agreement by substituting a
new site plan. However, the site plan is also a component of the urban revitalization
plan which also must be amended. If the City Council approves the amendment to
the Development Agreement, staff will provide the notifications necessary for an
amendment to the Urban Revitalization Plan and return for Council action at a later
date.
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ATTACHMENT 2: QUALIFYING CRITERIA (AND STAFF COMMENTS)
The Urban Revitalization Policy for this area established six criteria that must be met
in order for the City Council to consider designation of an Urban Revitalization Area.
Below are the criteria, followed by City staff comments.

1. The properties have frontage on Southeast 16™ Street between South Duff
Avenue and South Dayton Avenue.

Staff Comments. The four properties associated with the site all have frontage
on Southeast 16™ Street between S. Duff Avenue and S. Dayton Avenue.

2. Fill or other flood proofing will be placed on the site up to an elevation of, at
least, 887 feet (NGVD 29), when an engineer registered in lowa provides
written certification that raising the land would result in “no rise” to the
Base Flood Elevation (100 year flood levels).

Staff Comments. The development agreement and approved plan indicates
that the finished floor elevation of the Deery Brothers building will be at 888
(NGVD 29). An Elevation Certificate has been presented showing the lowest
floor of the finished building as meeting that elevation.

The engineer for the project has provided a letter in 2012 certifying that the
proposed improvements (the fill being placed on the site, the excavation
within the Floodway, and channel straightening) will result in “no-rise” to the
Base Flood Elevation. This certification was based on the initially approved
grading and excavation. A new certificate will need to accompany the request
for tax abatement.

3. The cost incurred after making the request for tax abatement for the
placement of fill for flood proofing up to an elevation of 887 feet or above
and/or channel improvements (See Criterion 6), if applicable, is expected to
be equal to or greater than the value of the City’s portion of the tax
abatement.

Staff Comments. This criterion requires the project to expend as much or
more for the placement of fill and/or channel improvements than for the
benefits received by the exemption (specifically, the value of the City’s portion
of the exemption). The Development Agreement accompanying this Plan
specifies that the final costs of fill will need to be greater than the final value of
the exemption or the “claw back” provisions will be initiated. Deery must
submit a letter of credit in the amount of $300,000 along with the application




for tax abatement to allow the city to claw back the city’s value of the
abatement, if Deery fails to meet this criterion.

4. A public sidewalk is to be constructed along the south side of the
Southeast 16" Street adjacent to the property.

Staff Comments. The sidewalk is installed adjacent to Deery. Sidewalks
adjacent to the other lots will be installed in the usual manner—prior to the
occupancy of any buildings on the lot as allowed by the Agreement for
Sidewalks and Street Trees included as part of the final plat documents.

The City Council approved a covenant in 2012 that defers the placement of
the sidewalk adjacent to Outlot A until such time as the City builds a shared
use path on the south side of the SE 16™ Street bridge. This covenant waives
the owner’s rights to protest an assessment for the sidewalk when the time
comes for the sidewalk to be installed.

5. The property will be used for uses permitted in the applicable zoning
district except for the following as further defined and described in the
Ames Zoning Ordinance:

Wholesale trade

Mini-storage warehouse facilities
Transportation, communications, and utility uses
Institutional uses

Adult entertainment businesses

Detention facilities

Agricultural or industrial equipment sales
Agricultural and farm related activities

e

Staff Comments. The development agreement restricts these uses in order to
receive property tax exemption. These restrictions will remain after the term of
the exemption.

6. Owners of property abutting a river must perform channel improvements
(widening, straightening, clearing, etc.) and provide certification from an
engineer registered in lowa that the improvements will mitigate flooding.
These improvements must be approved by the DNR, Army Corps of
Engineers, and the City of Ames.

Staff Comments The applicant obtained the necessary approvals from the
Army Corps of Engineers, lowa Department of Natural Resources, and the
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City and has commenced the straightening of the east bank of the Skunk
River adjacent to their property. In 2012, the engineer for Deery stated in his
certification letter that the “project will mitigate flooding by providing an
improved and stabilized channel in addition to the no-rise condition.”
Calculations submitted with that no-rise certificate indicate that although there
would be up to 0.08 increase in the 100 year water surface elevation (WSEL)
resulting from the fill alone, the river channel realignment in combination with
the fill and borrow pit will result in a 0.05 decrease in the WSEL.

Because of the differences in the depth of the borrow pit and the resultant
decrease in storage capacity, Deery will be required confirm meeting this
standard. This will likely require a hydraulic analysis of the 100 year water
surface level based on the actual grading and excavation. This will need to be
submitted at the time that an application is made for the tax abatement.
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AN AGREEMENT PERTAINING TO THE DEVELOPMENT
OF LAND IN THE CITY OF AMES CALLED
DEERY SUBDIVISION

THIS AGREEMENT PERTAINING TO THE DEVELOPMENT OF LAND IN THE
CITY OF AMES CALLED DEERY SUBDIVISION (this “Agreement”) is made and entered
into this 3 day of October, 2012, by and between the CITY OF AMES, IOWA (the “City”),
and Deery, Deery, and Deery, LLC, its successors and assigns (collectively, the “Developer”).
The City and the Developer are sometimes collectively referred to herein as the “Parties” or
individually as a “Party”. This Agreement shall be effective on the date that the last of the
Parties hereto executes same (the “Effective Date™).

RECITALS:

WHEREAS, the Parties desire to improve and develop that certain real property (the
“Site”) legally described on the attached Exhibit A; and,

(igﬁ

WHEREAS, the City has made a signiticant financial investment in the infrastructure
along Southeast 16™ Street in Ames, lowa (the “Corridor”) in order to promote commercial
development activity within the Corridor; and,

WHEREAS, the Corridor is deemed by the City as important in that it serves as a major
entryway to the City; and,

WHEREAS, as of the Effective Date, there has not been any major private sector
development within the Corridor; and,

WHEREAS, the Site is located within the Corridor; and,
WHEREAS, pursuant to Iowa Code Section 404.1(4), the City may, by ordinance,
designate an area which is appropriate as an “economic development area” (as that term is

defined in Jowa Code Section 403.17) as an urban revitalization area; and,

WHEREAS, the Developer seeks the City’s approval and designation of the Site as an
1



urban revitalization area under Iowa Code Sec. 404.1 subject to the satisfaction of the Qualifying
Criteria (as defined Section I(A)(1) herein) and in accordance with the Plan (as defined in
Section I(A)(1) herein); and,

WHEREAS, the City desires to designate the Site as an urban revitalization area and
approve the Plan, and the Developer desires to perform its required obligations under this
Agreement as a condition of the approval of the Plan.

NOW, THEREFORE, in consideration of the above Recitals and the mutual covenants
contained herein, and reliance on the same, the receipt and sufficiency of which is hereby
acknowledged, the Parties hereto have agreed and do agree as follows:

I. PURPOSES
A. The purposes of this Agreement are to:
1. Assure that the Developer satisfies six (6) qualifying criteria (the
“Qualifying Criteria”) for the Urban Revitalization Area Plan titled the Southeast 16™ Street First

Urban Revitalization Area (the “Plan™), said criteria being set forth on the attached Exhibit B
which is incorporated herein by this reference as if fully set forth.

2. Provide remedies to the City, including payments in lieu of taxes (all the
“Clawback Payments” and each a “Clawback Payment”) by the Developer to the City, all in
accordance with Section VII herein, in the event the Developer is not able to satisfy the
Qualifying Criteria.

B. This Agreement does not create or vest in any person, firm, or organization, other
than the City, any rights or causes of action with respect to any performance, obligation, plan,
schedule, or undertaking of the Developer as stated in this Agreement. This Agreement does not
prevent the City from amending, modifying, or releasing the Developer from some or all of the
terms and conditions of this Agreement with the mutual consent of the Developer. No person
shall have any cause of action or recourse against the City or the Developer by reason of any
such amendment, modification, or release.

C. Notwithstanding anything in this Agreement to the contrary, the Parties hereby
understand, acknowledge, and agree that the primary purposes of this Agreement are: (i) to
ensure that the Site is developed in compliance with the Qualifying Criteria and to ensure that, in
the event the Developer is unable to satisfy the Qualifying Criteria, the City is able to recoup the
value of the City’s Tax Portion (as defined in Section IV(B)); and (ii) to obtain urban
revitalization tax exemption for Lot-1 (as defined in Section III(C) herein) and to provide that
any future failure of Lot-2 or Lot-3 (as those terms are defined in Section IV(B) herein) to satisfy
Paragraphs 2, 3, or 5 of the Qualifying Criteria as enumerated on Exhibit B, shall in no way
affect the benefits received by the Developer as to Lot-1 and shall not trigger any Clawback
Payment or impact the Security (as defined in Section VIII(A) herein) given by the Developer as
to Lot-1.




II. IMPROVEMENTS

A. The Developer agrees to construct the improvements on the Site as shown on the
attached Exhibit C and in accordance therewith within two (2) years of the Effective Date.

1. FLOOD MITIGATION/NO RISE IN WATER LEVEL

A. The Developer agrees to complete the improvements to the river channel and the
borrow pit/storm water management area (collectively, the “Flood Mitigation Improvements”) as
illustrated on Exhibit C within two (2) years of the Effective Date.

B. The Developer shall secure the necessary approvals for the completion of the
Flood Mitigation Improvements from the appropriate governmental agencies, including, but not
limited, to the City, the Iowa Department of Transportation, the Iowa Department of Natural
Resources, and the U.S. Army Corps of Engineers, in order to ensure that the Flood Mitigation
Improvements can be completed.

C. The Developer further agrees that the Developer, or the current titleholder of that
certain parcel of real property within the Site identified on the attached Exhibit C as Lot One (1),
Deery Subdivision, Ames, Story County, lowa (“Lot-1"), in the event the Developer does not
hold title to Lot-1, will have the continuing responsibility to maintain and ensure the continued
existence of the Flood Mitigation Improvements (the “Flood Mitigation Improvement
Maintenance”). The Flood Mitigation Improvement Maintenance shall include the dredging or
removing of any silt or debris that might settle or alter the finished grades of the river channel
and the borrow pit/storm water management area, and the maintenance of any erosion
control/bank stabilization measures associated with the river channel and borrow pit, including
vegetation and/or installed rip-rap.

D. The Parties hereby understand, acknowledge, and agree that the completion of the
Flood Mitigation Improvements by the Developer in accordance with this Section III shall result
in the satisfaction of the criterion described in Paragraph 6 of the Qualifying Criteria as attached
hereto as Exhibit B.

IV. PLACEMENT OF FILL ON THE PROPERTY

A. The Developer shall place fill dirt (the “Fill Improvements”) to achieve a
finished-floor elevation of eight hundred eighty-eight (888) feet or above, or flood-proofing to an
elevation of eight hundred eighty-eight (888) feet (National Geodetic Vertical Datum 1929) or
above, on Lot-1. The Fill Improvements shall be completed within two (2) years of the Effective
Date and in accordance with the attached Exhibit C.

B. The Developer understands and agrees that in order for the Site to be eligible as
an “economic development area” for urban revitalization tax exemption purposes, the total costs
incurred for the Fill Improvements on or related to Lot-1, Lots Two (2) and Three (3), Deery
Subdivision, Ames, Story County, Iowa (respectively, “Lot-2” and “Lot-3") (Lot-1, Lot-2, and
Lot-3 are hereinafter collectively referred to as the “Lots” or individually as a “Lot”), and the
Flood Mitigation Improvements (hereinafter collectively referred to as the “Total Fill Cost”)
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must be equal to or greater than the City’s portion of the total tax exemption realized on each of
the Lots once the Lots are graded and developed (the “City’s Tax Portion”). If the Total Fill
Cost does not exceed the City’s Tax Portion, the Developer agrees to reimburse the City for the
value of any or all such exemption realized by the Developer and foregone by the City by
making Clawback Payments to the City in accordance with Section VII herein.

1. In order to verify that the “economic development area” eligibility
requirement set forth in Section IV(B) has been met, the Developer agrees as follows:

a. to provide documentation to the City within two (2) years of the
Effective Date, in a form satisfactory to the City Finance Director, which shall consist of actual
invoices and proof of payment for the Total Fill Cost;

b. that, for the purpose of determining whether Paragraph 3 of the
Qualifying Criteria has been satisfied as required by Section IV(B) for each of the Lots, the Total
Fill Cost shall be allocated as follows: (i) one-third (1/3) of the Total Fill Cost will be allocated
to Lot-1; (ii) one-third (1/3) of the Total Fill Cost will be allocated to Lot-2; and (iii) one-third
(1/3) of the Total Fill Cost will be allocated to Lot-3;

c. that at the end of the tax exemption period for the improvements
on each Lot, a comparison will be made between the City’s Tax Portion of the tax exemption
received for each Lot and the per Lot allocation of the Total Fill Cost described in Section
IV(B)(1)(b) herein.

C. For purposes of this Agreement, the term “Total Fill Cost” shall include any and
all costs related to the Fill Improvements from and after February 14, 2012, including, but not
limited to, costs for engineering, surveying, and transporting the dirt and/or fill, in addition to the
actual costs for the dirt and/or fill itself.

D. The Parties hereby understand, acknowledge, and agree that the completion of the
Fill Improvements by the Developer in accordance with this Section IV shall result in the
satisfaction, as to Lot-1, of the criteria described in Paragraphs 2 and 3 of the Qualifying Criteria
as attached hereto as Exhibit B.

V. RESTRICTIONS ON USES PERMITTED ON THE SITE

A The Developer covenants and agrees that the following uses, as described in the
City’s Municipal Zoning Ordinance, are prohibited on the Lots:

a. Wholesale trade;

b. Mini-storage warchouse facilities;

c. Transportation, communications and utility uses;
d. Institutional uses;



e. Adult entertainment businesses;

f. Detention facilities;
g. Agricultural or industrial equipments sales; and
h. Agricultural and farm related activities.

B. For purposes of satisfying the Qualifying Criteria, the Parties hereby understand,
acknowledge, and agree that, as long as none of the uses or activities enumerated in Section
V(A) occur on the Lots, the criterion described in Paragraph 5 of the Qualifying Criteria as
attached hereto as Exhibit B shall be considered satisfied.

C. The Parties hereby further understand, acknowledge, and agree that the
restrictions on uses permitted on the Site enumerated in Section V(A) apply to the Lots at all
times regardless of the eligibility of the Lots for urban revitalization tax exemption as
contemplated herein.

VI. BASIS OF EXEMPTION

The Developer agrees that in the event that the Site qualifies as an “economic
development area” and receives urban revitalization tax exemption as contemplated by this
Agreement, the Developer shall request a one hundred percent (100%) exemption from taxation
on the actual value added by the improvements on the Lots for a period of three (3) years, as
provided in Iowa Code Section 404.3(3).

VIL. PAYMENTS IN LIEU OF TAXES

A In the event of the occurrence of any of the following Disqualifying Conditions
(as defined in this Section VII(A)) after the City’s approval of the request for tax exemption, the
Developer shall make Clawback Payments as herein described. If a Disqualifying Condition
occurs, the Developer shall make annual payments to the City that equal the difference between
the real property taxes that would have been received by the City from each Lot and the real
property taxes actually received by the City from each Lot. The Disqualifying Conditions are as
follows:

1. The Developer is unable to obtain necessary approvals from the Iowa
Department of Natural Resources, the lowa Department of Transportation, the U.S. Army Corps
of Engineers, and the City, to perform the Flood Mitigation Improvements; or

2. The Developer fails to provide to the City, within two (2) years of the
Effective Date, certification from an engineer registered in the State of Iowa that the Flood
Mitigation Improvements completed by the Developer pursuant to Section III will mitigate
flooding; or

3. The Total Fill Cost, as allocated to the Lots as provided in Section
IV(B)(1)(c), is not equal to or greater than the value of the City’s Tax Portion. A separate
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determination whether this third Disqualifying Condition has occurred will be made for each Lot.

B. Subject to Section VIII herein, the Clawback Payments shall be due and payable
to the City in accordance with the statutory schedule for payment of real property taxes to the
Story County Treasurer in equal installments over three (3) years immediately following the
occurrence of any of the Disqualifying Conditions. Any and all rights of the City related to
Clawback Payments hereunder shall be extinguished and waived only upon a determination
made in writing by the City Finance Director, after the end of the third (3" full assessment year
in which exemption was claimed for Lot-1, that no Disqualifying Condition has occurred or that
all Clawback Payments due as to Lot-1 have been received.

VIIL SECURITY

A. In order to secure the obligation to make Clawback Payments in the event of the
occurrence of a Disqualifying Condition as to Lot-1, the Developer shall provide to the City,
contemporaneous with the Developer’s initial application for urban revitalization tax exemption,
a letter of credit in the amount of Three Hundred Thousand Dollars and 00/00 ($300,000.00) (the
“Security”) in a form approved by the City Attorney. Upon request of the Developer, the City
annually may reduce the amount of the Security required to satisfy this obligation. The Security
shall be released by the City only upon a determination made in writing by the City Finance
Director, after the end of the third (3™) full assessment year in which exemption was claimed for
Lot-1, that no Disqualifying Condition has occurred or that all Clawback Payments due as to
Lot-1 have been received.

B. Notwithstanding anything in this Agreement to the contrary, prior to the City
exercising any of its rights hereunder as to the Security, the City shall provide reasonable notice
to the Developer identifying the Disqualifying Condition that has occurred and providing the
Developer with the option to provide the City with the Clawback Payments as provided in
Section VII herein in lieu of the City exercising its rights as to the Security.

C. The Parties hereby understand, acknowledge, and agree that before any
improvements may be installed or constructed on Lot-2 or Lot-3, the Developer or then current
titleholder of Lot-2 or Lot-3, as the case may be, must first obtain approval from the City of a
revised site plan, a condition of which may be the requirement to enter into a supplemental
development agreement that may include provisions for Clawback Payments, Security, and other
terms and conditions consistent with the terms of this Agreement.

IX. CITY’S REMEDIES

A In that the Developer seeks to persuade and induce the City to approve the Plan, it
is understood and agreed that the City shall not issue any permits with respect to any portion or
Lot on the Site for which a final plat of subdivision has not been approved and filed for record.

B. The City shall not issue a building permit, zoning permit, or any other permit of
the City with respect to any excavation, construction, reconstruction, or remodeling on the Site
unless said work is undertaken in accordance with the provisions of this Agreement.



C. All ordinances, regulations, and policies of the City now existing, or as may
hereafter be enacted, shall apply to activity or uses of the Site.

D. The City shall be able to obtain an order for specific performance against the
Developer for performance of the Flood Mitigation Improvement Maintenance in the event the
Developer breaches Section III(C) of this Agreement, and the City shall be able to obtain an
order for injunctive relief against the Developer in the event any of the restricted uses or
activities occur on the Lots in violation of Section V(A) of this Agreement.

X. SATISFACTION/WAIVER OF CRITERIA

A. The Parties hereby understand, acknowledge, and agree that the criterion
described in Paragraph 1 of the Qualifying Criteria as attached hereto as Exhibit B has already
been satisfied.

B. The Parties hereby understand, acknowledge, and agree that the criterion
described in Paragraph 4 of the Qualifying Criteria as attached hereto as Exhibit B has been
waived by the City pursuant to the terms and conditions of that certain Covenant for Assessment
of Costs of Sidewalk Improvements between the Parties of even date herewith.

XI. COVENANT WITH THE LAND

This Agreement shall run with the Site and shall be binding upon the Developer and any
and all future titleholders of record of the Lots.

XII. GENERAL APPLICABILITY OF OTHER LAWS AND ORDINANCES

The Developer understands and agrees that all work done by or on behalf of the
Developer with respect to public streets, sidewalks, shared use paths, building design and
construction, and utilities (both on-site and off-site) shall be made in compliance with the Iowa
Code, the Ames Municipal Code, Iowa Statewide Urban Design and Specifications, and all other
federal, state, and local laws and policies of general application, whether or not such
requirements are specifically stated in this Agreement.

XIII. AMENDMENTS

Any and all provisions of this Agreement may be amended, cancelled or extended only
by the mutual agreement of the Parties in writing.

XIV. INCORPORATION OF RECITALS AND EXHIBITS

The Recitals, together with any and all exhibits attached hereto, are confirmed by the
Parties as true and correct and incorporated herein by reference as if fully set forth verbatim.
The Recitals and exhibits are a substantive, contractual part of this Agreement.




XV.JURY TRIAL WAIVER

THE PARTIES HERETO, AFTER CONSULTING OR HAVING HAD THE
OPPORTUNITY TO CONSULT WITH COUNSEL, KNOWINGLY, VOLUNTARILY,
AND INTENTIONALLY WAIVE ANY RIGHT THEY MAY HAVE TO A TRIAL BY
JURY IN ANY LITIGATION BASED ON OR ARISING OUT OF THIS AGREEMENT
OR INSTRUMENT, OR ANY RELATED INSTRUMENT OR AGREEMENT, OR ANY
OF THE TRANSACTIONS CONTEMPLATED HEREBY OR ANY COURSE OF
CONDUCT, DEALING, STATEMENTS, WHETHER ORAL OR WRITTEN, OR
ACTION OF ANY PARTY HERETO. NO PARTY SHALL SEEK TO CONSOLIDATE
BY COUNTERCLAIM OR OTHERWISE, ANY SUCH ACTION IN WHICH A JURY
TRIAL HAS BEEN WAIVED WITH ANY OTHER ACTION IN WHICH A JURY
TRIAL CANNOT BE OR HAS NOT BEEN WAIVED. THESE PROVISIONS SHALL
NOT BE DEEMED TO HAVE BEEN MODIFIED IN ANY RESPECT OR
RELINQUISHED BY ANY PARTY HERETO EXCEPT BY A WRITTEN
INSTRUMENT EXECUTED BY ALL PARTIES.

é IN WITNESS WHEREOF, the parties hereto have caused this instrument to be executed
effective as of the date first above written.

ITY OF AMES, IOWA

4%4//7@/ ﬂm//ﬂ/g’[[/

Ann H. Campbeléf/ Mayor

| Attest _pr%w J?% %AM

Dlane R. Voss, City Clerk

‘‘‘‘‘‘‘‘‘

STATE OF IOWA, COUNTY OF STORY, ss:

On thls; ' 2344‘ day of ﬂ(’l’?f%{/\/ , 2012, before me, the undersigned, a Notary Public
in and for said State, personally appeared Ann H. Campbell, Mayor, and Diane R. Voss, City
;Clerk to.me known to be the identical persons named in and who executed the foregoing
51nstmment and acknowledged that they executed the sam. AS &:?’r vgluntary act and deed.

. 0l
Notary Public in and fof Story County, lowa

DEERY, YJAND DEERY, LLC ,
JILL L. RIPPERGER
By: W Commission Number 14557

Brad Deery, Mahager

STATE OF IOWA, COYNTY OF <$toay , SS

This instrument was acknowledged before me on this 2 3 day of October, 2012, by
Brad Deery, the Manager of Deery, Deery and Deery, LLC.

——————— | s , -
f“ _-_-___BRIAN TORRESI Notary Public in and for the State of Iowa
NO. 742380

MY
IOWA Ays/2e (Y




Exhibit A
LEGAL DESCRIPTION OF THE SITE

A subdivision of Parcel E, as shown on the Plat of Survey filed on September 3, 1998 at Inst. No.
98-12413, and Parcel G and Parcel H, as shown on the Plat of Survey (Corrected) filed on
February 8, 2001 at Inst. No. 01-01457, all being in the North Half of Section 13, Township 83
North, Range 24 West of the 5th P.M., City of Ames, Story County, Iowa, all together containing
23.58 acres.



Exhibit B

QUALIFYING CRITERIA FOR URBAN REVITALIZATION AREA PLAN TITLED

THE SOUTHEAST 16™ STREET FIRST URBAN REVITALIZATION AREA

The properties have frontage on Southeast 16" Street between South Duff Avenue and
South Dayton Avenue.

Fill or other flood proofing will be placed on the site up to an elevation of at least
887 feet (NGVD29) when an engineer registered in Iowa provides written certification
that raising the land would result in “no rise” to the Base Flood Elevation (100 year flood
level).

The cost incurred after making the request for tax abatement for the placement of fill for
flood proofing up to an elevation of 887 feet or above and/or channel improvements (see
criterion 6), if applicable, is expected to be equal to or greater than the value of the City’s
portion of the tax abatement.

A public sidewalk is to be constructed along the south side of Southeast 16" Street
adjacent to the property.

The property will be used for uses permitted in the applicable zoning district except for
the following, as further defined and described in the Ames Zoning Ordinance:

Wholesale trade

Mini-storage warehouse facilities
Transportation, communications and utility uses
Institutional uses

Adult entertainment businesses

Detention facilities

Agricultural or industrial equipment sales
Agricultural and farm related activities

F@moe ao op

Owners of property abutting a river must perform channel improvements (widening,
straightening, clearing, etc.) and provide certification from an engineer registered in Iowa
that the improvements will mitigate flooding. These improvements must be approved by
the DNR, Army Corps of Engineers and the City of Ames.

10



Exhibit C
DEERY BROTHERS’ MOTORS SITE PLAN

11
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NOTES:

1. EROSION CONTROL BLANKET (ECB) SHALL BE NORTH AMERICAN GREEN
SC150 OR APPROVED EQUIVALENT. INSTALL PER MANUFACTURERS
RECOMMENDAIONS FOR CHANNELS.
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)
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Ames. lowa 50010

Phone (515) 233-0000
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FOX Engineering Associates, Inc
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DEERY BROTHERS' MOTORS

Legal Description
LAT 1 Deery Subdivision

Ames, Story County, lowa

Applicant

The Aose Companies
ATTN Fred Rose
915 Technology Parkway

Cedar Fally, [A 506173 Site Area

6 37 Acres.
Owner
Deery, Deery, and Deery
7404 University Avenue
Cedar Falls, J& 50613

Site Address
1620 SE 16th Street

Zoning

HOC-Highway Onented Commerciat

0-GSE-Snutheast Entryway Gateway
Overlay Distnct

Ptan Preparation

FOX Engincering Associates Inc
414 South 17th Street, Suite 107
Ames, 1A 50010

Contacl Scott Renaud, P E

ph (515) 233-0000

fax (515} 231-0103

Setbacks
Front 20ft
Side SR
Rear 1Mt
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SEEDING AREA = 11,798 5Q. FT
TRM AREA = 5,504 5Q. FT

TYPE 2 SEEDING NATIVE SEEDING-WILDFLOWERS

FOX
=

B

NOTES:

1. EROSION CONTROL BLANKET (ECB) SHALL BE NORTH AMERICAN GREEN
ECB SLOPE SC150 OR APPROVED EQUIVALENT. INSTALL PER MANUFACTURERS
PROTECTION RECOMMENDAIONS FOR CHANNELS.
SEE PLAN "\

2. TURF REINFORCEMENT MAT (TRM) SHALL BE PROPEX LANDLOK 450 OR
TRM SLOPE 20-FT BENCH—————————— APPROVED EQUIVALENT. INCREASE ANCHOR LENGTH AT TOE OF SLOPE
PROTECTION 3 NEAR WATER EDGE. EXTEND TRM 5-FT BEYOND TOP OF BANK. INSTALL PER

SEE PLAN - 4 MANUFACTURERS RECOMMENDATIONS FOR CHANNELS.

11

| - N ECB ANCHOR 3. INSTALL TYPE 2 SEEDING AT LOWER BANKS AND BENCHES AND NATIVE
— TRENCH {TYP) SEEDING WITH WILDFLOWERS AT UPPER BANKS AND ADJACENT TO
CHANNELS. MULCH SHALL BE INSTALLED AT ALL LOCATIONS NOT COVERED
3 I—L\ BY ECB OR TRM.

£S5, TOWa

*-TRM ANCHOR
TRENCH (TYP) 4. SEEDING SHALL BE COMPLETED DURING SEEDING DATES SPECIFIED BY

NORMAL POOL = 8682 ©/ SUDAS. IF DORMANT SEEDING (PRIOR TO DECEMBER 25) OR FROST
SEEDING (FEBRUARY 1-APRIL 1) IS NECESSARY, SPECIFIED SEEDING
RATES SHALL BE DOUBLED.

TYPICAL CHANNEL CROSS SECTION

SOUTH LATH 5T
4MES

DEERY BROTAERS MOTORS SITE PLAN
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NATIVE PRAIRIE FLOWER PLANTING BEDS

(SEEDED)
Sy e Tr——
Armorpha TP ang Pigs:
¥

Androgogon ey Bag Bhoecien
Andropogon oparian. LottUla Bhartam
Anemone wiinina Tall Thamblyweed
Acirgs) canademiy Cohmmbine
Arpming Wdawiana Priuna Sage
Ayclepirs Bberoa Burierity Weed
Asclepin syriaca Cortrormn Mbdrwened
Axver ericondes Heath Aswer
Astur axureus Shy Phue Aster
Aster ohiengohus Argmatic Asted
Axter aericeus. Say Astey
Astar larva Smooth Biua Asier
Astragale caragensis Canadian Milk Vetch
Rapoisia atha White Wiid (ndago
Buuteloua curtipendula Seoe-trls Grama
Carex vuiminoldea Brown Fox Sadge
Camwid fancicusta Pactrivge Fea
Loreapsis tripteria Tall Coreapais
Deumanthus llinoensis IMinons. Bundle Flower
Desmodivm eanadence Showy Tick Trefoil
Echinacea paltida Fale Purple Canwflowar
Elymus canadenyly Canada Wid Rre
Ermgium yucofolum Ratthrsnaks Mastar
Gentiana Aarvida Cream Gentian
Heligpsn hehamihoidet Early Sunflower
Heuchera eachartisgnn Prairee Alumroot
Hypericum puncITm Dotted 51 joan's Wori
Ligins paTa Button Blazing Siar
Maonarda functata Spottrd Bee Baim
Monarda Ffistulosa Wik Bergamol
Qerrothera B Common Evenury Prmrose
Parmeum viIrgatum Switch Grass
Penstamon chptally Faxgiove Beardtongue
Pevslostemum candidum White Prairie Clover
Priaiosiemum Purpureum Pyrple Prairis Clver
Potennila apa Praine Cnguetol
Pynantheme terudolium ‘Sender Mounian Mint

LU
Aazibera ponata Vel Coneflower
Faflscy T Sertt Biark eyed Sutan
L) (L] Brown-eyed Susan
Rudbeciia Terta Black-wyrd Yinan
Rawlla eruis Wid Peturia
Salphum integritahum Aozin Weed
Sphum Leanigtum Compazs Plam
Soldaga monoain Ot Frkd Goldenrod
Sotrdago g Sbif Goldenrod
Solidage SPpRCI0s3 Shawy Gokdenrog
Lorghastrum LY Indar Grass
Spovoboiue aspey Rough Drocsesd
Sparabolus heterolegm Pralrie Dropsed
Teucrium canddense Germander
Tradescatis bracteata Prame Spderan
Warbena arlcr Haary Vervaln
Veranicastrum winginicym Cudver's Aoot
Zna sptera Hearl-le! Golden Alesanders
Trla wres Golden Mexandery

218,000
10,000
15,000

000
750,000
4,300
4,008
703,000
BC.000
51,000
26,000
55,000
17,000

14,000
130000

15 000
L5 00

Sraooo
2120000
30,600
43.000
4,000
9,00
5 M0
1,200

300 000
41000
95,000
11000
50,000
16,000
10,000
10,000
18,000
.00
12,000
11,000

RATIVE PRAIRIE AND FORBS {SUNNY AREAS)

[ = Sypmiey. Camanam Nara
Amorpha s e Livged Pl
Anaphai rangarieces Pearly Everiasting
Andropogon pardh Big Bhumxtam
Angiroguogon COPan Little Bhamtsm
Ane e v Tall Mhamblevresd
Aguikepa canadenst Colurmibne:
Adlemius kathrrcrana Prairie Sape
Aschpras nbearoa Bulerfly Wewd
Ascheplss Sriaa Lonmvman Miiowesd
Aster wicoder Heath Aster
Astwy arureus Shy Blua Astey
Aster obdongifolus Aromat Aster
Aster HHiten Siliry Aster
Astr Laawly Smooth Blue Aster
Astragalus cinadens Canadian Mrk Vetch
Baptiva alba Whiis Wiki indyo
Boutrious curtipenduly Side-0ats Grama
Carex vulpinoides Wrmwn Foa Sedge
Cana 1asciculats Partridge Fea
Cormogly tripteris Tall Corenznis
Devmanthus ilinegnsh ilirols Bundle Flower
Desmadium cénatenus Showy Tick Trefol
Echinsces pallide Pale Purple Coneflower
Elymuy canademt Canada Wid Rye
Enymgium yuctifolion aartiewnake Master
Gentna Pavidn Cream Genuan
Heliaptn hellanthoides Earty Sunflower
Hsuchera rchargsonm Fraine Amroot
Hypericum punctatum Dorted S1 John's Wert
Listm AEDETa Bulon Blazng Star
Monurda Punctsta Spapted Bee Ralm
Manardy Fsnaborsa Wkt Bergamax
Denothera bamnnn Comman Eveing Pramyose
Panicym wgFum Switch Grass
Penigmon degitale Faxglowe Beardl ongue
Peabribermam. eanedium While Frasne Clower
Prralorieum Durtnham #urple Prawwe Gover
Polenhils wpuls Prave Carwpoefol
Preranthemum Terwifokum Slender Mountan Mint
Prcrianth ™ [Yen
Ratibada [ Teeflrw Confiower
Auddbechin WBHOMEn| 043 Serewl Blach-wywd Susan
Audturckia richa Brgwn- oyed Srsan
Audtrecs hira Blark-eyed Suman
Rurellia humila WL Petunia
Suphm iregritolum Rosn Wesd
Sdphium Lacuiatuim Campas Panl
Solstage rvnonan Oid Fiekd Galdenrod
Solidsgo rigida SUH Goldenrod
Salldugo specioss Showy Gomtenrad
Sarghaymum muans mchan Grasy
Sporubonn e Rough Dropsead
Sporabonn heteroiepn Prare Dropswed
Taucnum canadense Cermandsr
Tradewantia bractesta Praire Spderwon
Varbana abricta Hoary Vervain
Veroncamirum wrpacum Culver's Root
Iua spters Heart-leal Golden Alezandery
Daia Burea Golden Alexanders

18000

4,000
200,000
0,000
51,000
16.000
55,000
17.000
1,700
6,000
100,000
2,700
14,000
4,200
5,500

5 200
5300
7,50
140,000
6100
700.000
SAD,000
16,000
a,00
70,000
90 000
14,000
130,000
12,000
13,000
230 000
173,000

30,000
43 Do
34,000
92.000
5.2
1200

300,000
41 000
95,000
12.000

16,000
20,000
10,000
28,000

12,000
11,800

NATIVE PRAIRIE AND FORBS (SHADED AREAS)

Plant List for Landi |

t to the

Eitn P——— | semtafar
roTes Cuarle 1ol Won Sedge 53,000
| vegrtum pery— 14.900
Plaim Oval Sedge 79,000
Fioks Oval Sacge 25,0
Paim Sevige 7500
|y besked Sedge 10 000
om o e Lk Serigw 7,500
L 16,000
Rme Grast PLS 200,000
wilosu | iy Wi Ryw PLS 5,500
__uw ;m':u-hn: mt 30.000
patula | Bttt Grags PtS 7,500
g [ \irgemia Wi Rye P25 4,200
wApiLe | litils Wbaswyers PLS = 15,000
wrtipenguls | Side-oats Grama PLS B,000

Potential it of plants that will ba used.

ability and time of planting.
d by tha City prior to Instaliation.

scientific name comman hame ht sun moisture | shade sun
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SCUTECRT S0 — Littie blupstem ¥ 4 ] ‘u ol B 284
Bporobokss hewmroiens. Prairie drapmend ¥ 3 L] Wl ] L] ] | 88
Mlm Leart plant ¥ » L L] .'ll oul n | 136
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Carsopes paimate Praicte carsarmis z » . u ] ] a8
Ectannces nalida Puls purpls canslisws: T I- [ ] -‘“I [ ] ] | 28
;éwuh-uvhn Furwmioy spurgm S 3 s L] oal o | a8
L-luruu-a Dotind biszingstar T [+ . [} 3 @8
L SO Mortharn blagpingstar .' B T .H u-_ i-!: [ 9; |
Lt sqummosa Scaley blazingetar I s [ 88 |
U} MAOSETS Misssuri evening primmsss ¥ ] 1] 1 o8 ;ln | 186 1
Crytrope Lamberis ] ] T ] [ ] a8 B I
_Pmmm Bhewry beardtengus ] ] ] o Ln l a5 I
'lmmw-wun [P To— " s | on o | 1%
| Praos pleia Frakvin phion T r & DM o 106
Emw Wikl ptunia T e ] '] nn .;’ | 98 1
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NOTES:

INSTALL THE ENCLOSURE SUCH THAT THE DOOR
HAS 10" MIN. CLEARANCE TO OTHER FACILITIES

28" (MAX.)

CRUSHED LIMESTONE
COMPACTED AROUND CONDUITS
(BY CONTRACTOR})

s
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P
S

7

#
# //
PLAN VIEW

s

r

/\
QUANTITY AND DIRECTION

OF CONDUITS PER PLAN

\—FRONT OF CABINET

MATERIAL

Fiberglass three phase primary cable enclosure

Ground rod, Copper, 5/8" x 10-0

Elbow, Sch 40 PVC, 4" Dia., 24" Rad, 90" Sweep

End Bell, PVC, 4" Dia.

U‘.I{.-“.I-hml'\:l—'g

20

#4 CU Wire

2

Ground rod clamp,5/8" Rod Size

* Quantity may vary

#5 (5/8") REBAR @ 12" c.c. EACH WAY
3" CLEAR FROM BOTTOM
/"‘“\ 1/2" EXPANSION JOINT REQ'D
BETWEEN OTHER STRUCTURES.

45"

60"

1

//'

Z

PRIMARY

00 .

// sa:oramyﬂ.-—"
00

5

INSERTED INTQO EACH PIER

| ——— #5(5/8") REBAR BENT L SHAPED AT CORNER
3" CLEAR FROM TOP

/> f"/ #5 {5/8") REBAR BENT L SHAPED
b——"]
|

| ——— QPENING MUST BE 48" x 15" MAXIMUM
AFTER FORMS ARE REMOVED

HCLD SECONDARY CONDUITS
TO THIS AREA
MAINTAIN 2° CLEARANCE AROUND EACH

i ——— #5 (5/8") REBAR BENT L SHAPED
INSERTED INTO EACH PIER

iy

FRONT OF TRANSFORMER
FACES THIS MWAY
16

48"

CONCRETE NOTES:
USE 4000 PSI CONCRETE
APPROX. 2 YDS REQ'D.

6.0

CONCRETE PAD PLAN

SIDEWALK EDGE
ALL CORNERS

SCALE: 1/2" =147

GROUND ROD SHALL BE INSTALLED AND
DRIVEN BELOW TOP OF CONCRETE.
COIL EXTRA COPPER WIRE HERE

TOP OF SLAB MUST BE LEVEL AND
//_> FLAT OR PAD WILL NOT 8E ACCEPTED
1

18"

- GRADE

|

8" DEPTH OF CRUSHED LIMESTONE
COMPACTED ARQUND CONDUITS

48"

L |

]

]

N
AV

—

B0 MIN. SPACING

|

5/8" x 10-0 COPPER GROUND ROD

(2 REQUIRED) AND 20" #4 SOLID COPPER
WIRE ALL SUPPLIED BY CITY OF AMES
ELECTRIC SERVICES

10" DIA PIER TYPICAL

/ AT EACH CORNER

4" DIAMETER PVC SCHEDULE 40 ELBOW
| — WITH MINIMUM 24" SWEEP RADIUS

NOTES:

CONCRETE PAD SECTION

SCALE: 1/2° = 10"

REQUIRED FOR THE PRIMARY CABLE

CALL ENGINEERING AT 238-5175
FOR INSPECTION BEFORE POURING

*6" HEAVY STEEL PROTECTIVE POSTS WILL BE REQUIRED WHERE TRANSFORMER IS SUBJECT TO MECHANICAL DAMAGE.
“MAINTAIN 10" CLEARANCE FROM WINDOWS, DOORS, OR COMBUSTIBLE SURFACES.

*MAINTAIN 10" CLEARANCE IN FRONT OF PAD FOR OPERATING ROOM. MAINTAIN 3' CLEARANCE ON ALL OTHER SIDES.
*PROVIDE 4" PRIMARY & SECONDARY CONDUITS AS NECESSARY. CONDUITS SHALL BE AT A MINIMUM DEPTH OF 36"
*PVC END BELLS REQUIRED ON ALL CONDUITS.
*ALL FORMS MUST BE REMOVED, GROUND ROD INSTALLED, AND CONDUITS CUT DOWN BEFORE TRANSFORMER WILL BE SET.
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THREE PHASE PRIMARY CABLE

UNDERGROUND DISTRIBUTION

U310

| CITY OF AMES

ELECTRIC SERVICES

REVISED:
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APPROVED:

3PH PAD MOUNT TRANSFORMER
FOUNDATION
500 kVA AND LESS

UNDERGROUND DISTRIBUTION

U300
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(3) PEATILIZER TABLETS (3" OELP) k:(
(&) PLANTING BACKPILL
(3) THREE TIMES ROGTRALL DIAMETER (MINIMUM)
(&) nooTRALL 0
ﬂ‘l' —-x
s {3) AnIsH erADE E 3
PLANT PIT W/ ROUGHENED STOES oE .
= wvi
' (1) 3-4“ SHREDDED BARK/HARDWOOD MULCH o2 g«
a4
T AN YOTHE PLANTING HOLE SHOULD BE SHALLOW E ; E ]
— IS asvE. 'AND WIDE TO ALLOW FOR RAPID GROWTH W EZ
o GRADE 60, MIN. 3 LBS/PFT AFTER PLANTING. = g g <
2. DO NOT THIN CROWN. PRUNE DAMAGED OR QIEl e
| BROKEN BRANCHES AS NEEDED. zs
i 3. SET TREE 2-3 INCHES ABOVE FINISHED GRADE. g &
4 4, AFFI.V WATER TO HOLE WHILE BACKFILLING TO a
I 4 £ AIR POCKETS OO NOT FORM =
E ey
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