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           ITEM #  28       

 DATE: 10-14-14      

 

COUNCIL ACTION FORM 

 

SUBJECT: SITE PLAN AMENDMENT TO DEERY BROTHERS DEVELOPMENT 

AGREEMENT 

 

BACKGROUND:  

 

On October 23, 2012, the City of Ames approved a development agreement and 

Urban Revitalization Plan for approximately 23.5 acres on SE 16th Street in support 

of the construction of the Deery Brothers automobile dealership. (A location map is 

included in Attachment 1.) The urban revitalization area includes a 6.37 acre Lot 1 

for the Deery Brothers automotive dealership, Lots 2 and 3 for future commercial 

development (2.77 & 3.34 acres, respectively), and an 11.10 acre Outlot A 

encompassing the floodway portion of the site. The adopted Urban Revitalization 

Plan included six qualifying criteria (Attachment 2) and the site plan for development 

of the site. A project must conform to the requirements of the Urban Revitalization 

Plan to receive tax abatement.   

 

The City also entered into a Development Agreement with the legal entity known as 

Deery, Deery and Deery, LLC, herein referred to as “Deery.” The development 

agreement included provisions in addition to the requirements of the Urban 

Revitalization Plan. Notably, it included a requirement that all of the 

improvements shown in Exhibit “C” of development agreement are to be 

completed within two years of approval of the agreement, i.e. October 23, 2014. 

These improvements include the buildings, grading, landscaping, parking, 

borrow pit, and channel straightening. 

 

The applicant has opened the Deery Brothers automotive dealership while 

continuing to work on overall site improvements. The required Skunk River channel 

straightening work is underway at this time. The applicant believes they will complete 

the required improvements, including the seeding, by the October 23, 2014 deadline 

of the development agreement.  

 

City staff has met with representatives of Deery to review the Development 

Agreement requirements and ensure compliance with the approved site plan. During 

those discussions, Deery indicated that the “borrow pit” on the west outlot was 

not excavated as initially approved. It is about 8-10 feet shallower than 

originally presented to the City Council. While the borrow pit still meets the 

site’s stormwater management requirements, it does not have the original 
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estimated water storage capacity. The applicant explains that the projected 

amount of borrow from the pit to fill other parts of the site was overestimated 

and not necessary to be fully excavated to meet their interests. Staff identified 

this as a potentially significant change from the approved site plan and, in order to 

ensure that the Deery remains eligible for the abatement, the applicant is asking that 

the City Council approve a new Exhibit “C” to the Development Agreement reflecting 

the constructed improvements of the site. 

 

An additional change is to the landscape plan for a required wetland mitigation 

imposed by the Army Corps of Engineers to allow for the channel straightening. As 

part of the Corps permit, Deery must provide approximately 0.75 acres of forest 

wetlands adjacent to the Skunk River that were previously identified as prairie 

plantings.  

 

Since the discovery of the change in depth of the borrow pit and the wetland 

mitigation requirements, the applicant has identified other minor features of the site 

improvements that have changed. Some of the minor differences between the 

approved site plan and the as-built drawings include, the applicant has provided a 

full list, which is included in Attachment 3: 

 

1. The building is about 700 square feet smaller in area than originally approved 

(now 23,611 square feet).  

2. Parking islands were changed, but still meet zoning requirements. 

3. Landscaping was changed, but still meets zoning requirements 

4. Outdoor storage area dimensions have been changed. 

5. Dumpster is now outside and properly screened rather than inside the 

building. 

 

The enumerated changes are minor and do not affect zoning standards or the 

terms of the development agreement. These changes would not have been 

brought to the City Council for their consideration as they are “field changes” 

that most larger development projects experience and do not affect the 

performance measures of the development agreement.  

 

If Council agrees to the Exhibit “C” changes described above, a corresponding 

amendment to the urban revitalization plan of Deery site plan Attachment A will 

follow at a later date as a noticed public hearing. This is necessary as both the 

development agreement and the Urban Revitalization Plan have the same exhibits.- 
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The proposed change to the exhibits of the Development Agreement does not 

change the performance standards for flood mitigation required by the Urban 

Revitalization Plan. The applicant will still need to demonstrate compliance 

with the qualifying criteria to be eligible for tax abatement even with the 

proposed changes to the site improvements. Conformance to the Urban 

Revitalization Plan will be determined at the time Deery requests tax 

abatement in February of 2015.  

 

In 2012, Deery provided the analysis that the entire project (e.g. channel 

straightening, borrow-pit excavation, and the import of fill to build the site) resulted in 

“No-Rise” to the water surface level of a 100-year flood event and that the water 

surface level of a 100-year flood event fell 0.05 feet with the channel straightening. 

Within this analysis the borrow pit depth was very nearly the same elevation as the 

Skunk River surface water elevation and likely had minimal effect on the flood 

mitigation as a result of the water levels of the river.  Staff believes that further 

review of the as-built drawings will be needed and potentially Deery will need to 

provide another hydraulic analysis to certify a “No-Rise” demonstrating that that the 

channel straightening will “mitigate flooding” as originally intended. A determination 

of compliance to the No Rise expectation will be made by the City Council in 

February 2015 prior to granting tax abatement.   

 

ALTERNATIVES:  

 

1. City Council can approve the resolution amending the development agreement 

by substituting a new Exhibit C and adding a list of changes as Exhibit D.  

 

This option will allow for Deery to meet the performance requirement of 

completing site improvements by October 23, 2014. A subsequent formal 

determination of conformance to all requirements of the urban revitalization plan 

will occur in February of 2015. This option will also require the City Council to 

amend the Urban Revitalization Plan at a later date to include the revised exhibits 

after the required notices have been published. 

 

2. City Council can choose not to amend the development agreement in regards to 

the major change of the borrow pit excavation.  

 

 This option will require Deery to complete the excavation of the borrow pit to the 

approved depth by October 23 in order to remain eligible for the tax abatement.  
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MANAGER’S RECOMMENDED ACTION: 

 

City Council balanced multiple interests of commercial development and flood 

mitigation in 2012 when creating the S.E 16th Street Urban Revitalization Area. This 

was done in support of prior City investment in paving and improving S.E 16th street 

and to account for additional development costs of creating developable sites 

fronting on S.E 16th Street. Additionally, Council required that there be a benefit from 

development related to mitigation of potential flooding impacts from a 100-year flood. 

 

At the time that the City Council approved the urban revitalization plan in 2012, 

Deery had supplied an analysis that the excavation, fill, and channel straightening 

would result in no rise to the water surface level of a 100-year flood event. Further, 

the analysis indicated that the water surface level of a 100-year flood would drop by 

0.05 feet. That analysis was based on the Exhibit “C” site improvements, which 

included the channel straightening, fill to elevate the building and parking lot, 

and the capacity of the borrow pit. 

 

The applicant contends that the change in storage capacity of the borrow pit will 

have a de minis effect on the project’s ability to mitigate flooding. The borrow pit is 

located in the floodway, it would be filled with water quickly in both its original form 

and depth and at the proposed depth. The applicant further maintains that the 

channel straightening work provides the required flood mitigation benefit of the 

project.   

 

If the City Council approves the amendment to the development agreement by 

substituting a new Exhibit “C,” Deery must still meet the qualifying criteria to 

obtain the tax abatement. Proof of this compliance must be provided to the 

City prior to making a final decision on tax abatement.  

 

Therefore, it is the recommendation of the City Manager that the City Council accept 

Alternative #1, thereby amending the development agreement with Deery. 

 

The requested action is only to amend the Development Agreement by substituting a 

new site plan. However, the site plan is also a component of the urban revitalization 

plan which also must be amended. If the City Council approves the amendment to 

the Development Agreement, staff will provide the notifications necessary for an 

amendment to the Urban Revitalization Plan and return for Council action at a later 

date. 
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ATTACHMENT 1: LOCATION MAP 

 

  



6 
 

ATTACHMENT 2: QUALIFYING CRITERIA (AND STAFF COMMENTS) 

The Urban Revitalization Policy for this area established six criteria that must be met 

in order for the City Council to consider designation of an Urban Revitalization Area. 

Below are the criteria, followed by City staff comments. 

 

1.  The properties have frontage on Southeast 16th Street between South Duff 

Avenue and South Dayton Avenue. 

 

Staff Comments. The four properties associated with the site all have frontage 

on Southeast 16th Street between S. Duff Avenue and S. Dayton Avenue.  

 

2. Fill or other flood proofing will be placed on the site up to an elevation of, at 

least, 887 feet (NGVD 29), when an engineer registered in Iowa provides 

written certification that raising the land would result in “no rise” to the 

Base Flood Elevation (100 year flood levels). 

 

Staff Comments. The development agreement and approved plan indicates 

that the finished floor elevation of the Deery Brothers building will be at 888 

(NGVD 29). An Elevation Certificate has been presented showing the lowest 

floor of the finished building as meeting that elevation. 

 

The engineer for the project has provided a letter in 2012 certifying that the 

proposed improvements (the fill being placed on the site, the excavation 

within the Floodway, and channel straightening) will result in “no-rise” to the 

Base Flood Elevation. This certification was based on the initially approved 

grading and excavation. A new certificate will need to accompany the request 

for tax abatement.  

 

3. The cost incurred after making the request for tax abatement for the 

placement of fill for flood proofing up to an elevation of 887 feet or above 

and/or channel improvements (See Criterion 6), if applicable, is expected to 

be equal to or greater than the value of the City’s portion of the tax 

abatement. 

 

Staff Comments. This criterion requires the project to expend as much or 

more for the placement of fill and/or channel improvements than for the 

benefits received by the exemption (specifically, the value of the City’s portion 

of the exemption). The Development Agreement accompanying this Plan 

specifies that the final costs of fill will need to be greater than the final value of 

the exemption or the “claw back” provisions will be initiated. Deery must 

submit a letter of credit in the amount of $300,000 along with the application 
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for tax abatement to allow the city to claw back the city’s value of the 

abatement, if Deery fails to meet this criterion. 

 

4. A public sidewalk is to be constructed along the south side of the 

Southeast 16th Street adjacent to the property. 

 

Staff Comments. The sidewalk is installed adjacent to Deery. Sidewalks 

adjacent to the other lots will be installed in the usual manner—prior to the 

occupancy of any buildings on the lot as allowed by the Agreement for 

Sidewalks and Street Trees included as part of the final plat documents. 

 

The City Council approved a covenant in 2012 that defers the placement of 

the sidewalk adjacent to Outlot A until such time as the City builds a shared 

use path on the south side of the SE 16th Street bridge. This covenant waives 

the owner’s rights to protest an assessment for the sidewalk when the time 

comes for the sidewalk to be installed. 

 

5. The property will be used for uses permitted in the applicable zoning 

district except for the following as further defined and described in the 

Ames Zoning Ordinance: 

 

a. Wholesale trade 

b. Mini-storage warehouse facilities 

c. Transportation, communications, and utility uses 

d. Institutional uses 

e. Adult entertainment businesses 

f. Detention facilities 

g. Agricultural or industrial equipment sales 

h. Agricultural and farm related activities 

 

Staff Comments. The development agreement restricts these uses in order to 

receive property tax exemption. These restrictions will remain after the term of 

the exemption. 

 

6. Owners of property abutting a river must perform channel improvements 

(widening, straightening, clearing, etc.) and provide certification from an 

engineer registered in Iowa that the improvements will mitigate flooding. 

These improvements must be approved by the DNR, Army Corps of 

Engineers, and the City of Ames. 

 

Staff Comments The applicant obtained the necessary approvals from the 

Army Corps of Engineers, Iowa Department of Natural Resources, and the 
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City and has commenced the straightening of the east bank of the Skunk 

River adjacent to their property. In 2012, the engineer for Deery stated in his 

certification letter that the “project will mitigate flooding by providing an 

improved and stabilized channel in addition to the no-rise condition.” 

Calculations submitted with that no-rise certificate indicate that although there 

would be up to 0.08 increase in the 100 year water surface elevation (WSEL) 

resulting from the fill alone, the river channel realignment in combination with 

the fill and borrow pit will result in a 0.05 decrease in the WSEL. 

 

Because of the differences in the depth of the borrow pit and the resultant 

decrease in storage capacity, Deery will be required confirm meeting this 

standard. This will likely require a hydraulic analysis of the 100 year water 

surface level based on the actual grading and excavation. This will need to be 

submitted at the time that an application is made for the tax abatement.  
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