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Staff Report 

DEERY BROTHERS DEVELOPMENT AGREEMENT 

September 11, 2012 

On June 12, 2012, the City Council approved a policy for establishing Urban 
Revitalization Areas and Plans along Southeast 16th Street.  The six qualifying criteria 
are attached for your review (Attachment I). 

On September 11, 2012 the Council is being asked to set October 23, 2012 as the date 
of a hearing to approve the proposed Urban Revitalization Area and Plan for the Deery 
Brothers’ four-lot subdivision. This subdivision includes one lot for the car dealership, 
two lots for future commercial developments, and one unbuildable outlot for storm water 
drainage.  

Because of the nature of the recently approved qualifying criteria, it is not 
possible for all of the criteria to be satisfied by the developer at the time of the 
public hearing. This fact is very important, because once the Urban Revitalization 
Area and Plan are approved in October as currently requested, the development 
will qualify for tax abatement.  If it is later determined that the developer has not 
satisfied each of the six qualifying criteria, the City Council cannot rescind the tax 
abatement incentive to the Deery Brothers.  

Therefore, the City Council will have to determine at the September 11, 2012 

meeting if there has been sufficient information provided to lead the Council to 
believe that all six of the qualifying criteria can be met.  If the Council believes 
this to be so, the public hearing should be scheduled.  

In order to protect the City, should it be determined at a later date that not all of 
the required qualifying criteria have been met, staff will negotiate a development 
agreement with the Deery Brothers for approval prior to the October 23, 2012 
public hearing that assures that the City will be reimbursed for the amount the 
developer receives in tax abatement for failure to satisfy all six criteria. 

To make sure these negotiations progress as efficiently as possible, staff is 
seeking City Council concurrence and direction on the following important issues 
that should be addressed in such an agreement. 

Issue 1: Location of Development 

The first qualifying criterion requires the development to have frontage on Southeast 
16th Street between South Duff and South Dayton Avenue. 

The site plan presented for approval at the public hearing of the Urban Revitalization 
Plan will indicate that this proposal intends to meet this qualifying criterion. The 
developer agreement should reference the requirement to complete construction 
of the car dealership within a specified timeframe. 
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Issue 2: No Rise Certification 

The second criterion requires a registered engineer to certify that bringing in fill to raise 
the land to an elevation of 887 feet will result in “no rise” to the Base Flood Elevation 
(100 year flood level). 

Scott Renaud from FOX Engineering has provided the attached letter (Attachment II) 
“certifying” that “no rise” will occur as a result of the development of the three lots at the 
proposed elevations.   

It should be pointed out, however, that the accomplishment of the “no rise” requirement 
is possible only as a result of the channel improvements proposed on Attachment III. 
Since some of the land needed for the channel improvements is State property, 
approval from IDOT will be necessary.  The developer intends to obtain a right to work 
permit to work in the IDOT right-of-way prior to the October hearing. 

The development agreement should require that the channel improvements that 
are approved by the IDOT be completed within a certain timeframe. (For example 
prior to the application for the tax abatement, or within X number of years.) The 
City Council will need to give staff direction as to how long it is willing to wait 
before these improvements are completed. The agreement will need to stay in 
place for this same timeframe. 

Issue 3: The Cost of Fill Exceeds Value of Abatement 

The third criterion requires that the cost to the developer for the placement of fill on the 
property for flood proofing up to an elevation of 887 feet or above must be equal to or 
more than the value of the City’s portion of the tax abatement incentive received by the 
developer. 

The developer should be able to provide his estimates for the cost of the fill and the 
expected assessed value of the improvements on the three developable lots in the 
Urban Revitalization Area. However, proof of satisfaction of this criterion will not be 
possible until after the approval of the Urban Revitalization Plan when actual costs can 
be documented and the City Assessor establishes a value for the improvements.   

Therefore, the development agreement should require that the City be provided 
with documentation of the actual costs incurred for the placement of the fill and 
the agreement should remain in place until the actual assessed value has been 
established. What makes this analysis a bit tricky is the fact that the developer is 
seeking tax abatement on all three developable lots. While the cost of the fill for 
all three of the developable lots will occur at one time, only the car dealership lot 
is expected to be developed immediately. Thus, the development agreement will 
need to specify how the cost of fill will be allocated among the three lots in order 
to calculate satisfaction of this criterion.  
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Issue 4: Construction of Sidewalk Along South Side Of Southeast 16th Street 
Adjacent To The Property 

While the fourth qualifying criterion required the developer to construct a sidewalk on 
the south side of Southeast 16th Street along the entire stretch of subdivision, the 
developer is requesting that this requirement be limited to only the three developable 
lots.   

Since there is no sidewalk west of their property, pedestrians are required to cross over 
to the path on the north side of Southeast 16th Street anyway.  Therefore, the Deery 
Brothers see no reason to pay the extra money to construct a sidewalk along the 
undeveloped outlot so that pedestrians can cross over farther to the west. 

Technically this is a waiver of the public improvement requirements that will be 
dealt with at the time of approval of the preliminary plat.  However, the City 
Council should decide at this time if this requirement should remain as a 
qualifying criterion for tax abatement or be modified.  

If the Council elects not to require the extension of the sidewalk across the outlot, the 
developer should be required to build handicapped ramps on both sides of Southeast 
16th Street to facilitate the crossing. 

Issue 5: Permitted Uses For The Property 

The fifth criterion obligates the developer not to utilize the property within the Urban 
Revitalization Area for eight specific uses (Attachment I). Because it will not be 
possible to determine full compliance with this requirement while reviewing the 
site plan, the developer agreement should list the prohibited uses to bind future 
owners of the property as well. 

The Council will need to determine the length of time that the developer should 
be bound by these use restrictions. (For example, should the restriction be for the 
life of the covenant – renewable periods of 21 years -- or only for the duration of 
the selected tax abatement period.) The duration of this obligation will impact 
how long the agreement must be in place. 

Issue 6: Mitigation of Flooding 

The sixth criterion requires the property owner who develops land abutting a river in this 
Urban Revitalization Area to perform channel improvements and provide certification 
from an engineer that these improvements will mitigate flooding.   

The Deery Brothers have indicated that channel improvements have been identified that 
will mitigate future flooding.  As you can see from the information provided by Scott 
Renaud in Attachment II, he has “certified” that the proposed channel improvements will 
reduce the flood elevation by up to 0.05 feet. 

The development agreement will need to include the requirement that these 
improvements be made. As was explained under Issue 2, the Council will need to 



4 
 

determine how long it should take to complete these channel improvements. Here 
again, the development agreement will need to remain in effect until the 
improvements are accomplished. 

Issue 7: Maintenance of Channel Improvements and Storm Water Management 
Area 
 
In addition, the development agreement should also require that the conditions that 
allowed the determination of “no rise” be maintained by the property owner. This will 
include the dredging or removal of any silt or debris that may settle in or alter the 
finished grades of the river channel and storm water management area/borrow pit, and 
the maintenance of any erosion control/bank stabilization measures associated with the 
river channel and borrow pit, including vegetation and/or installed rip-rap. 

Issue 8: Security 

It is probable that the staff will be able to negotiate an agreement that will bind the 
developer to satisfy the qualifying criteria. However, the Council should expect this 
agreement will be executed with a Limited Liability Corporation (LLC) created 
specifically for this project. As such, the LLC will have little or no assets. Therefore, 
should the developer fail to satisfy all of the criteria required of the Council in a timely 
manner, it will be difficult for the City to recoup the value of the tax abatement incentive 
that was granted.   

Historically, the technique used by the City to assure payment should a developer fail to 
perform in accordance with our agreement is to require a Letter of Credit. Because this 
type of security will add to the developer’s cost, staff is confident that the Deery 
Brothers will be opposed to this requirement.  The Council must decide whether or 
not some form of security should be included in the developer agreement. 

Issue 9:  Amendment Of Site Plan 

As originally submitted, the site plan for the Deery Brothers will include one outlot and 
three developable lots. Two of these three lots will be vacant since there are no current 
plans to develop them. As each of the two remaining developable lots is sold, the site 
plan should be amended to reflect any new development. The development 
agreement should reflect this requirement for the developer to obtain approval 
from the City Council of an amended site plan in order for each of the two 
remaining developable lots to qualify for tax abatement. 

Issue 10:  IDOT’s Request For The City To Delay Any Approvals 

The City Manager had previously informed the City Council that Scott Dockstader from 
the IDOT had stated that,  

“The department recommends that the City of Ames hold any approvals that 
would further the development of this site until the results of our comprehensive 
hydraulic study are known.  We anticipate that the study will be completed by the 
end of September."   
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As you can see from the most recent communication from IDOT (Attachment IV), the 
DOT has now determined that, 

“Our analysis indicates that replacing the existing 320 foot structures with longer 
structures will allow us to meet DNR criteria for the 100-year flood.  An overflow 
channel through the Deery site plan will not be necessary to meet the 100-year 
flood requirements.” 

 
Therefore, IDOT is no longer requesting that the City withhold any approvals 
related to the Deery Brothers property. 
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ATTACHMENT IV 

 

 
From: "Dockstader, Scott [DOT]" <Scott.Dockstader@dot.iowa.gov> 
To: City Ames <jjoiner@city.ames.ia.us>, "'Tracy Warner'" <twarner@city.ames.ia.us> 
Cc: "Adam, John [DOT]" <John.Adam@dot.iowa.gov>, "Gustafson, Tony [DOT]" 

<Tony.Gustafson@dot.iowa.gov>, "Dillavou, Mitchell [DOT]" <Mitchell.Dillavou@dot.iowa.gov> 
Date: 09/05/2012 01:46 PM 
Subject: FW: Proposed Deery Motors Site Plan - US 30  Ames 
 
 
 

John, our staff has finished the initial 2D hydraulic analysis for the future replacement of 
bridges on US 30 over the Skunk River. 
  
It appears the department will be able to meet DNR criteria for the 100-year flood on US 30 by 
lengthening our existing bridges when they are replaced in the future.  Our analysis indicates 
that replacing the existing 320 foot  structures with longer structures will allow us to meet DNR 
criteria for the 100-year flood.  An overflow channel through the Deery site plan will not be 
necessary to meet the 100-year flood requirements.  
  
In addition, the department does not have any concerns with the proposed channel excavation 
along the Skunk River just north of US 30.   This channel excavation will require a work on ROW 
permit from the department. 
  
I want to thank the City for holding off on site approvals until the department completed this 
analysis.  Let me know if you want to set up a meeting to go over any of these details. 
  
Thanks.  Scott 

 

 




