
ITEM #
DATE 12-16-08

COUNCIL ACTION FORM

SUBJECT: FMLA REVISIONS AND ADDITIONS MADE IN THE PERSONNEL
POLICIES AND PROCEDURES MANUAL

BACKGROUND:

The Department of Labor issued a final rule to the Family and Medical Leave Act of 1993
to include several revisions to the existing law effective January 16, 2009. The Human
Resources Department has made these revisions in the Personnel Policies and
Procedures manual. The proposed wording changes are shown on the attachments in
bold.

ALTERNATIVES:

1. Adopt the proposed changes to the Personnel Policies and Procedures manual.

2. Decline the proposed changes and retain the existing wording.

MANAGER'S REGOMMENDED ACTION :

These revisions provide language for administration of the City's FMLA policy and are
needed to bring the City's personnel policies into compliance with federal law.

Therefore, it is the recommendation of the City Manager that the City Council adopt
Alternative No. 1, thereby approving the revisions and additions to the Personnel Policies
and Procedures manual.



10.16 Family and Medical Leave

1. Statement of Pol icy

In accordance with the Family and Medical Leave Act, the City will grant iob
protected. unpaid family and medical leave to eligible employees for up to twelve
weeks per twelve-month period for any one or more of the following reasons:

a. The birth of a child and to care for such child, or the placement of a child with
the employee for adoption or foster care (Leave for this reason must be taken
within the twelve-month period following the child's birth or placement with the
employee); or

b. In order to care for an immediate family member (spouse, child, or parent) of
the employee if such immediate family member has a serious health condition;
or

c. The employee's own serious health condition that makes the employee unable
to perform the functions of his/her position, ot

d. Because of any qualifying exigency (as the Secretary of State shall, by
regulation, determine) arising out of the fact that the employee's spouse, son,
daughter, or parent js o*n "aqlive dqty(qt hAs been rygtlf1_eQ qf en irypqnQing call
or order to active duty) in the Alrlled lqr:qqq in_ggppA.d-glg,.qqltilgenqy _
operation^. ..Qqalifvins exiqq[cy is definqd afd. irtqludg..+hFgnce fo.r: (1)
sh.p_ft:nqtice dgplovment: {?) military...py..ents and rglated...?c!ivities:. {3}
childcare and school activities; {4} financial and leqal arranqements: {5}
qeun!qlng;_.{9) rest ArUl [ecupeFJig.ln: {7} post-deploym.ent activitles: and
{S) additional activities.

Servicemember Familv Leave

Subject to certification, an eligible employee who is the spouse, son, daughter,
parent or next of kin of a covered servicemember shall be entitled to a total of
twenty-six weeks of leave during a twelve-month period to care for E_.
seryicemember wi!i.r".A..ggrbus..ilttr"g"*p."pl iniury. jn.cUlfqd iF thSJnepJ"4gty-gt
aqlive dutv. The leave described in this paragraph shall only be available during
a single twelve-month period.

Combined Leave Total

During the single twelve-month period described in Section 2, an eligible employee
shall be entitled to a combined total of twenty-six weeks of leave under Sections '1

and 2. Nothing in this paragraph shall be construed to limit the availability of leave
under Section 1 during any other twelve-month period.

Def ini t ions

a. Twelve-month Period - means a rolling twelve-month period measured
backward from the date leave is taken.
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w , lmmediate Family Member - includes spouse, child or parent. Step
relationships are included; in-laws and unmarried domestic partners are not.

Chi ld -  means a chi ld ei ther under 18 years of age, or 18 years of age or older
who is incapable of self-care because of a mental or physical disability. An
employee's "child" is one for whom the employee has actual day{o-day
responsibility for care and includes a biological, adopted, foster or step-child.

Serious Health Condition - means an illness, injury, impairment, or a physical
or mental condition that involves:

J.lpqtjgnt qare.{g$ overniqht stav} in q hospital, hgspice. .or resi$ential '
medical care facilitv"

A petiod pI inqapeejty legui{.lg absgnce_ floq wo( tqt mgr:q than
three consecutive, full calendar days, and any subsequent treatment
o{*period of inca.pagiiy..relatinq to th-e., sarqq .conlftion, thpt Slso
involves:

a. Treatment two or more times, within 30 davs of the first day ofr"' -"

i n capacity,. . {.q nl.psq exten q.A!j IS. ci rcumgtan cg.s exis.!i. bv a .health
care provider; or

b. Trsatment bv a health care provider on at least once occasion,"-....
WUeh results iT-.4 Jpgimeu- of co4tiLuinq trealmen!...Under.the
supervision of the health care provider.

The requirement in paraqraphs ?{a) and {b) of this section means an
in-person visit to a health care provider. The first visit {or only} in-
person treatment visit must take place within seven davs of the first
dav of  incapaci tv . ,

3. Preqnancv or prenatal care bv a health care provider.

,{. Arlv pe$9_d..gf."in9. cl .
chronic ser ious health condit ion whichl

q. Requites periodic vigits at least twice pe!: vear fqr treatment bv ar
healthcare orovider. or by a nurse under direct supsrvision of a
health care provider:

b,.;9_o,,nti[,ues over an e{tgn$lqd.,period of time {includinq. recqjrinq*
episodes of a single underlv ing condit ion)t  and

c. Mav cause episodic incapacitv rather than a continuing period of*.
inpapacity,

5....4"p.e.{ip.d. .ql-iqg?.neg"ityr..w.hm".tp-...s.e.{$r.ane.nl..qr !.qn.tlprgr*.C.ue.tg..?
conditio'n fqr,
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f.

6" Anv pgfjqd oJ abse0.cg.Ip Jeceive-myltiple.lfea$l9nts Jinclu_{Ig aLY. .
qe4gd_.of ,recoyery...thqrefrom) _hy...a, heallh c*re lfgvidel..or bv a
provider of health care services under orders of. or on referral bv. a
health care provider. for restorative surqerv after an accident or othgl
iniury; or a condition that would likelv result in a period of incapacitv
of_more XI4! Ihree gsnsecutive, full calendar davs in the absence of
medical intervention or treatment.

hctive Dutv - meJns duty under I ijall or order io aciive oui/ under a provision ,
of law referred to in Section 101(a)(13)(B) of Title 10, United States Code. 

i

Covered Servicemember - means a member of the Armed Forces, including a rr
member of the National Guard or Reserves, who is undergoing medical I
treatment, recuperation, or therapy, is otherwise in outpatient status, or is ir
otherwise on the temporary disability retired list, for a serious injury or il lness. ',

' t

Outpatient Status - with respect to a covered servicemember, means the 'i
status of a member of the Armed Forces assigned to: r

L a military medical treatment facility as an outpatient; or

2. a unit established for the purpose of providing command and control of
members of the Armed Forces receiving medical care as outpatients.

Next of Kin - with respect to a covered servicemember, means the nearest
blood relative of that individual.

Serious Injurv or ll lness - in the case of a member of the Armed Forces,
including a member of the National Guard or Reserves, means an injury or
illness incurred by the member in line of duty on active duty in the Armed
Forces that may render the member medically unfit to perform the duties of the
member's office, grade, rank or rating.
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5. Coverage and Eliqibilitv

To be eligible for family/medical leave an employee must:
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a. Have worked for the City for at least twelve months. lf .thF e.qplpyqe has had _
a break in service of seven vears or qreater, those vears of prior
qmplpyuent would not..he couqtg$ excepl if the Freak in service was due
to National Guard or Reserve militarv service. or where otherwise
provide! throuqh a written aqreement. includinq a collective barqaining
agreement; and

b. Have worked at least 1,250 hours over the previous twelve-month period.

Intermittent or Reduced Leave

a. An employee may take leave intermittently (a few days or a few hours at a
time) or on a reduced leave schedule to care for an immediately family
member with a serious health condition or because of a serious health
condition of the employee when "medically necessary".

1. "Medically necessary" means there must be a medical need forthe leave
and that the leave can best be accomplished through an intermittent or
reduced leave schedule.

2. The employee may be required to transfer temporarily to a position with
equivalent pay and benefits that better accommodates recurring periods of
leave when the leave is planned based on scheduled medical treatment.

b. An employee may take leave intermittently or on a reduced leave schedule for
birth or placement for adoption or foster care of a child only with the
depadment's consent.

c. For parttime employees and those who work variable hours, the family and
medical leave entitlement is calculated on a pro rata basis. A weekly average
of the hours worked over the twelve weeks prior to the beginning of the leave
should be used for calculating the employee's normal work week.

Substitution of Sick Leave and Vacation

a. In the case of an employee's personal il lness or injury, all accrued sick leave
must be used before unpaid leave will be granted. Sick leave may not be used
for the care of family members, nor may it be used in connection with the birth
of a child except as medically necessary for the health of the mother.

b. At the employee's option, accrued vacation
used @.ren!lylgi!!. g.rlpqid FMLA lgAye

or compensatory time may be

c. Both paid and unpaid leave will be counted toward the maximum twelve weeks
entitlement. This means that an employee will not be entitled to twelve weeks
of unpaid leave in addition to any paid leave taken under the FMLA.

8. Iniury Leave and Workers'Compensation

When an employee is on injury leave and/or workers' compensation leave, such
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leave will be designated concurrently as FMLA leave when the employee's
condit ion is qual i fy ing under the FMLA.

Notice Requirement

a. An employee is required to give thirty days notice in the event of a foreseeable
leave. Jn unexpected or unforeseeable situationg, an gnployee s.fgq[d proviQe_
as much notiCe ai is priCticante, usuatty v6r6ai notiCe witnin one or two
business days of when the need for leave becomes known.___-,

b. lf an employee fails to give thirty days notice for a foreseeable leave with no
reasonable excuse for the delay, the leave may be denied until thirty days after
the employee provides notice.

Medical Certification

For leaves taken because of the employee's or a covered family member's
serious health condition, the employee must submit a completed "Physician or
Practitioner Certification" form and return the certification to Human
Resources. Medical certification must be provided by the employee within
fifteen days after requested, or as soon as is reasonably possible.

lf an employee qualifies for FMLA and is absent because of his or her own
health condition for more than three consecutive working days or the City
becomes aware that an employee has been hospitalized, the City may
designate that leave as FMLA by its own action.

The City may require a second or third medical opinion (at its own expense),
periodic reports on the employee's status and intent to return to work, and a
fitness-for-duty report to return to work. The City reserves the right to specify
or approve the employee's selection of a physician.

All documentation related to the employee's or family member's medical
condition will be held in strict confidence and maintained in the employee's
medical records file.

1 1. Certification Related to Active Dutv or Call to Active Dutv

A request for leave under Section 1(d) must be supported by certification issued at
such time and in such manner as the Secretary of State may by regulation
prescribe. lf the Secretary of State issues a regulation requiring such certification,
the employee shall provide, in a timely manner, a copy of such certification to the
City.

'12. Effect on Benefits

a. An employee granted an unpaid leave under this policy will continue to be
covered under the City's employee health benefit trust, life insurance plan, and
long-term disability plan under the same conditions as coverage would have
been provided if helshe had been continuously employed during the leave
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period. This means that the City will continue to pay the costs of such benefits
as when the employee was in active pay status. In the case of family health
coverage, the employee will be responsible for payment of the employee's
premium share as outlined below.

b. Employee contributions for family health coverage will be required either
through payroll deduction or by direct payment to the City. The employee will
be advised in writing at the beginning of the leave period as to the amount and
method of payment. Employee contribution amounts are subject to any
change in rates that occur while the employee is on leave.

c. lf an employee's contribution is more than thirty days late, the City may
terminate the employee's insurance coverage.

lf the City pays the employee contributions missed by the employee while on
leave, the employee will be required to reimburse the City for delinquent
payments (on a payroll deduction schedule) upon return from leave. The
employee will be required to sign a written statement at the beginning of the
leave period authorizing the payroll deduction for delinquent payments.

lf the employee fails to return from work upon unpaid family/medical leave for
reasons other than (1) the continuation of a serious health condition of the
employee or a covered family member, or (2) circumstances beyond the
employee's control (certification required within 30 days of failure to return for
either reason), the City may seek reimbursement from the employee for the
portion of the premiums paid on behalf of that employee (also known as the
employer contribution) during the period of leave.

f. An employee is not entitled to accrual of sick leave or vacation during periods
of unpaid leave but will not lose sick leave, vacation or seniority accrued prior
to leave. In accordance with current City policy, seniority will continue to
accrue during periods of unpaid leave up to 60 days.

Job Protection

lf the employee returns to work following FMLA leave he/she will be entitled to
return to his/her position. The right to reinstatement is, however, subject to any
changes that would have affected his/her employment status even if such leave
had not been taken. This means that the employee could be subject to transfer or
Iayoff due to reorganization or abolishment of his/her position.

Family/Medical Leave Forms to be Submitted bv the Emplovee

a.,Qertlflcqlign qf ."Hg+Jlh. cara P.tgyi9er(Fqmity Mgm,Fe{Sefiqqq
Condition or Employee/Serious Health Gondition)

b* ._".c e.ftjfi pplip n ot9

c. ,C.eftification fgr $erioug lf.liglv or lllnegs of Co_yqIgd_9grviceryeqnFer fo!'
Militarv Familv Leava
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c._Authorization for Payroll Deduction for Benefit Plan Coverage Continuation
During a Family/Medical Leave of Absence

,Iheqg !,otmq m?y "b9 gbtaing{ {qom the !-.lV.Oe! Resoqrgqq Dgpartqen!,
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